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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-70) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved April 28, 
1995, to July 17, 1995, pursuant to Subpart C, Part 191, Customs Regu- 
lations; and approvals under Treasury Decision 84—49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract 
was forwarded or approved by, and the date on which it was approved. 


Dated: September 1, 1995. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 





(A) Company: ARCO Chemical Co. 

Articles: Ethylbenzene; propylene oxide; styrene monomer 

Merchandise: Ethylene; benzene; propylene 

Factory: Houston, TX 

Proposal signed: February 25, 1994 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: New York, June 1, 1995 


(B) Company: BASF Corp. 

Articles: Facet (50% wettable powder and 75% dry flowable) 
Merchandise: Quinclorac; Wettol D1; Wettol NT1 

Factory: Middleport, NY (agent) 

Proposal signed: February 9, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 31, 1995 
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(C) Company: BASF Corp. 

Articles: Glacial acrylic acid; acrylates 

Merchandise: Crude acrylic acid 

Factories: Freeport, TX; Tampa, TX (an agent operating under 
T.D. 55027(2) and/or 55207(1)) 

Proposal signed: March 14, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, July 13, 1995 


(D) Company: Bush Boake Allen, Inc. 

Articles: Fragrance mixtures 

Merchandise: Fragrance ingredients 

Factory: Norwood, NJ 

Proposal signed: December 2, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), May 22, 1995 


(E) Company: Canon Virginia, Inc. 

Articles: Toner products 

Merchandise: Release, flow and charge agents; lubricant; magnetites; 
binders 

Factory: Newport News, VA 

Proposal signed: March 29, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), May 31, 1995 


(F) Company: Chevron Chemical Co. 

Articles: Gasoline additives 

Merchandise: OGA 472 (polybutene amine) 

Factory: Belle Chasse, LA 

Proposal signed: February 17, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, July 5, 1995 


(G) Company: Cytec Industries Inc. (successor to American Cyanamid 
Company’s T.D. 94-6-C under 19 U.S.C.1313(s)) 

Articles: Cyasorb UV 3346 particles 

Merchandise: Bis Piperidine (BPIP) a/k/a 1,6-hexanediamine, N,N’-bis 
2,2,6,6-tetramethyl]-4-piperidiny] 

Factory: Willow Island, WV 

Proposal signed: September 21, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, June 30, 1995 
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(H) Company: Cytec Industries Inc. (successor to American Cyanamid 
Company’s T.D. 94-6-B under 19 U.S.C.1313(s)) 

Articles: A-1846 solution, an anti-oxidant a/k/a 6-(T-Butyl)-2,4- 
Dimethyl-3-Chlorophenol 

Merchandise: 6-T Buty] 2,4-Xylenol 

Factory: Willow Island, WV 

Proposal signed: September 21, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, June 30, 1995 


(I) Company: Formosa Plastics Corp., U.S.A. 

Articles: Polyvinyl chloride (PVC) 

Merchandise: Ethylene; ethylene dichloride 

Factories: at its agents operating under T.D. 55027(2), 55207(1) and 
81-181 

Proposal signed: March 17, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, July 13, 1995 


(J) Company: General Motors Corp. 

Articles: Magnequench powder; magnets 

Merchandise: Neodymium fluoride 

Factory: Anderson, IN 

Proposal signed: November 29, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Chicago, May 3, 1995 


(K) Company: The Goodyear Tire & Rubber Co. 

Articles: Automotive hose and belts 

Merchandise: Adamax; code 567 a/k/a X50S; hawkax; sponbax; nobax; 
phenax; pontax; olivax; tuax; vultax 

Factories: Sun Prairie, WI; Lincoln & Norfolk, NE; Greensburg, 


Jackson, St. Marys and Marysville, OH; Mount Pleasant, IO; 
Hannibal, MO 


Proposal signed: January 27, 1995 
Basis of claim: Used in 
Contract forwarded to RC of Customs: New York, May 3, 1995 


(L) Company: The Lubrizol Corp. 

Articles: Lubricating oil additives 

Merchandise: Lubricating oil additive intermediate 156.50 
Factories: Painesville, OH; Deer Park & Pasadena, TX 
Proposal signed: January 25, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, May 30, 1995 
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(M) Company: Lyondell Petrochemical Co. 

Articles: Low density polyethylene 

Merchandise: Ethylene 

Factory: Pasadena, TX 

Proposal signed: January 16, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, June 30, 1995 


(N) Company: Merck & Co., Inc. 

Articles: Imipenem/Cilastatin blend (bulk powder); Imipenem/ 
Cilastatin blend (dosage form) a/k/a PRIMAXIN and TIENAM 

Merchandise: Para-Nitrobenzyl acetoacetate; diisopropylethylamine; 
sodium azide; cysteamine HCL; trimethylchlorosilane; dimethyl 
formamide; sodium iodide USP special; zinc bromide anhydrous; 
acetoxy azetidinone; N,N-dibenzylethylenediamine diacetate; 
L-cysteine hydrochloride monohydrate; D-carboxamide; chloro 
keto ester (CKE); sodium bicarbonate sterile 

Factories: Danville, PA; Elkton, VA; Rahway, NJ; Wilson, NC 

Proposal signed: April 7, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 28, 1995 


(O) Company: Merck & Co., Inc. 
Articles: Bulk material subcoated Omeprazole pellets 20 mg. 


Merchandise: Pyrmethyl alcohol; metmercazole; m-chloroperoxy- 
benzoic acid (MCPBA); methyl formate tech; hydroxypropyl 
cellulose low-substituted 

Factories: Albany, GA; West Point, PA 

Proposal signed: February 23, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 30, 1995 


(P) Company: Minolta Advance Technology, Inc. 

Articles: Toner 

Merchandise: Polypropylene wax; copper oxide; silica; styrene acrylate 
copolymer resin; nigrosine dye; carbon black 

Factory: Goshen, NY 

Proposal signed: June 21, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, June 30, 1995 
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(Q) Company: Lyondell Petrochemical Co. 

Articles: Polypropylene homopolymer and copolymer resins 

Merchandise: Propylene; ethylene 

Factory: Pasadena, TX 

Proposal signed: January 16, 1995 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, May 24, 1995 


(R) Company: Menasha Corp., Poly Hi Solidur Div. 

Articles: Compression molded polyethylene sheets 

Merchandise: Ultra high molecular weight polyethylene resin 

Factory: Delmont, PA 

Proposal signed: April 15, 1995 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, June 2, 1995 

Revokes: T.D. 93-86-T to cover successorship of Solidur Plastics Co. 


(S) Company: Optical Cable Corp. 

Articles: Fiber optic cable 

Merchandise: Optical fiber 

Factory: Roanoke, VA 

Proposal signed: January 27, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 24, 1995 


(T) Company: Philip Morris Inc. 

Articles: Cigarettes 

Merchandise: Cigarette filter rods 

Factories: Louisville, KY (3); Concord, NC; Richmond & Chester, VA 
Proposal signed: April 4, 1995 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, July 17, 1995 


(U) Company: Reeves Brothers, Inc. 

Articles: Offset printing blankets 

Merchandise: Greige fabric 

Factories: Spartanburg, SC; Rutherfordton, NC 

Proposal signed: February 2, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, May 3, 1995 
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(V) Company: Rohm and Haas Texas Inc. 

Articles: Crude acrylic acid 

Merchandise: Propylene 

Factory: Deer Park, TX 

Proposal signed: August 25, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, April 28, 1995 


(W) Company: Rohm and Haas Texas Inc. 

Articles: Glacial/flocculated acrylic acid 

Merchandise: Acrylic acid 

Factory: Deer Park, TX 

Proposal signed: August 16, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Houston, May 23, 1995 


(X) Company: Sandoz Agro Inc. 

Articles: Technical dicamba herbicide (Banvel™ ) 
Merchandise: 1,2,4-trichlorobenzene 

Factory: Beaumont, TX 

Proposal signed: February 1, 1995 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Houston, June 1, 1995 


(Y) Company: Thermal Reduction Co. 

Articles: Magnesium anodes 

Merchandise: Magnesium ingot 

Factory: Riverside, NJ 

Proposal signed: June 2, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Boston, June 7, 1995 


(Z) Company: Troy Chemical Corp. 

Articles: EX 504 a/k/a Troysan Polyphase AF3 

Merchandise: Propargy] alcohol; butyl isocyanate 

Factory: Newark, NJ 

Proposal signed: January 20, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 3, 1995 





U.S. CUSTOMS SERVICE 


APPROVALS UNDER T.D. 84-49 

(1) Company: Enterprise Products Company and Himont U.S.A. (Joint 
Venture) 

Articles: Polymer grade propylene 

Merchandise: Refinery grade propylene (propylene/propane mix) 

Factory: Mt. Belvieu, TX 

Proposal signed: August 2, 1994 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RCs of Customs: Houston & New York, April 28, 
1995 


(2) Company: Puerto Rico Sun Oil Co. 

Articles: Motor gasoline; jet fuel; kerosene & range oils; distillate oils; 
residual oils; lubrication oils; extract/specialty oils; wax; still gas; 
sulfur 

Merchandise: Crude petroleum and petroleum derivatives 

Factory: Yabucoa, PR 

Proposal signed: January 27, 1995 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RCs of Customs: Houston & Boston, May 22, 
1995 





19 CFR Part 12 
(T.D. 95-71) 


RIN 1515-AB78 


UNESCO CULTURAL PROPERTY CONVENTION SIGNATORIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
republishing the list of signatory nations to the 1970 United Nations 
Educational, Scientific and Cultural Organization Convention on the 
Means of Prohibiting and Preventing the Illicit Import, Export and 
Transfer of Ownership of Cultural Property. Because of the dissolution 
of the U.S.S.R. and other political changes in Europe, there have been 
many changes to the list in recent years. Rather than noting each 
change, Customs is publishing a new list which replaces the existing 
list. 
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EFFECTIVE DATE: September 13, 1995. 


FOR FURTHER INFORMATION CONTACT: Donnette Rimmer, 
Intellectual Property Rights Branch, 202-482-6960. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In 1983, the United States enacted the “Convention on Cultural 
Property Implementation Act” (19 U.S.C. 2601 et seg.) which accepted 
the 1970 United Nations Educational Scientific and Cultural Organiza- 
tion (UNESCO) Convention on the Means of Prohibiting and Prevent- 
ing the Illicit Import, Export and Transfer of Ownership of Cultural 
Property (823 U.N.T.S. 231 (1972)). As a party to the Convention, the 
USS. actively participates in efforts to eliminate illicit traffic in cultural 
property, that is, items of importance for archaeology, prehistory, his- 
tory, literature, art or science. 

When a country ratifies, accepts or accedes to the Convention, Cus- 
toms accords that country all rights and privileges under the Conven- 
tion and adds its name to the list of signatory countries to provide the 
public notification of this fact. 

There have been numerous additions and changes to this list in 
recent years with the reunification of Germany (the reunified state has 
not acceded to the Convention, while the former East Germany had); 
the dissolution of the former U.S.S.R.; and other political changes in 
eastern Europe. Rather than noting each change, Customs has deter- 
mined to publish a new list of signatory nations which will replace the 
current version in the Customs Regulations. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which a majority of the public is not par- 
ticularly interested, pursuant to 5 U.S.C. 553(b)(B), no notice of 
proposed rulemaking or public procedure is necessary. For the same 
reason, a delayed effective date is inappropriate. 


REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of the Regulatory Flex- 
ibility Act (5 U.S.C. 601 et seq.). That Act does not apply to any regula- 
tion such as this for which a notice of proposed rulemaking is not 
required by the Administrative Procedure Act (5 U.S.C. 551 et seq.), or 
any other statute. 


EXECUTIVE ORDER 12866 


The amendment does not meet the criteria for a “significant regula- 
tory action” under E.O. 12866. 
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DRAFTING INFORMATION 
The principal author of this document is Peter T. Lynch, Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service. How- 
ever, personnel from other offices participated in its development. 
List OF SUBJECTS IN 19 CFR Part 12 
Customs duties and inspections, Imports, Cultural property. 


AMENDMENT TO THE REGULATIONS 


Part 12 of the Customs Regulations (19 CFR Part 12), is amended as 
set forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general authority citation for Part 12 and the relevant specific 
authority citation continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 
* 


* * 


§§ 12.104—-12.104i also issued under 19 U.S.C. 2612. 
* * * % * * 


* * * * 


2. In § 12.104b, paragraph (a) is revised to read as follows: 


§ 12.104b State Parties to the Convention. 


(a) The following is a list of State Parties which have deposited an 
instrument of ratification, acceptance, accession or succession, the date 
of such deposit and the date of entry into force for each State Party: 





State party Date of deposit* Date of entry into force 


June 24, 1974 (R) Sept. 24, 1974 
Nov. 7, 1991 (R) Feb. 7, 1992 
Jan 11, 1973 (R) Apr. 11, 1973 
Armenia, Republic of Sept. 5, 1993 (S) See Note 1 
Australia Oct. 30, 1989 (Ac) Jan. 30, 1990 
Bangladesh Dec. 9, 1987 (R) Mar. 9, 1988 
April 28, 1988 (R) July 28, 1988 
Jan. 26, 1990 (R) April 26, 1990 
Oct. 4, 1976 (R) Jan. 4, 1977 
Bosnia-Herzegovina July 12, 1993 (S) See Note 2. 
Brazil Feb. 16, 1973 (R) May 16, 1973 
Sept. 15, 1971 (R) April 24, 1972 
April 7, 1987 (R) July 7, 1987 
Sept. 26, 1972 (R) Dec. 26, 1972 
May 24, 1972 (R) Aug. 24, 1972 
March 28, 1978 (Ac) June 28, 1978 
Central African Republic Feb. 1, 1972 (R) May 1, 1972 
China, People’s Republic of .... Nov. 28, 1989 (Ac) Feb. 28, 1990 
Columbia May 24, 1988 (Ac) Aug. 24, 1988 
Cote d’Ivoire Oct. 30, 1990 (R) Jan. 30, 1991 
July 6, 1992 (S) 
Jan. 30, 1980 (R) April 30, 1980 
Oct. 19, 1979 (R) Jan. 19, 1980 
Czech Republic March 26, 1993 (S) 
. Dominican Republic March 7, 1973 (R) June-7, 1973 
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State party Date of deposit* Date of entry into force 
Ecuador March 24, 1971 (Ac) April 24, 1972 
Egypt April 5, 1973 (Ac) July 5, 1973 
E] Salvador Feb. 20, 1978 (R) May 20, 1978 
Georgia, Republic of Nov. 4, 1992 (S) See Note 1 
Greece June 5, 1981 (R) Sept. 5, 1981 
Grenada Sept. 10, 1992 (Ac) Dec. 10, 1992 
Guatemala Jan. 14, 1985 (R) April 14, 1985 
Guinea March 18, 1979 (R) June 18, 1979 
Honduras March 19, 1979 (R) June 19, 1979 
Oct. 23, 1978 (R) Jan. 23, 1979 
Jan. 24, 1977 (R) April 24, 1977 
Jan. 27, 1975 (Ac) April 27, 1975 
Feb. 12, 1973 (Ac) May 12, 1973 
Oct. 2, 1978 (R) Jan. 2, 1979 
March 15, 1974 (R) June 15, 1974 





Korea, Democratic People’s 
Republic of May 13, 1983 (R) Aug. 13, 1983 
Korea, Republic of Feb. 14, 1983 (Ac) May 14, 1983 
June 22, 1972 (Ac) Sept. 22, 1972 
Aug. 25, 1992 (R) Nov. 25, 1992 
Jan. 9, 1973 (R) April 9, 1973 
Madagascar June 21, 1989 (R) Sept. 21, 1989 
Mali April 6, 1987 (R) July 6, 1987 
Mauritania April 27, 1977 (R) July 27, 1977 
Mauritius Feb. 27, 1978 (Ac) May 27, 1978 
Mexico Oct. 4, 1972 (Ac) Jan. 4, 1973 
Mongolia June 23, 1991 (Ac) Aug. 23, 1991 
June 23, 1976 (R) Sept. 23, 1976 
April 19, 1977 (R) July 19, 1977 
Oct. 16, 1972 (R) Jan. 16, 1973 
Jan. 24, 1972 (R) April 24, 1972 
June 2, 1978 (Ac) Sept. 2, 1978 
April 30, 1978 (R) July 30, 1981 
Aug. 13, 1973 (Ac) Nov. 138, 1973 
Oct. 24, 1979 (Ac) Jan. 24, 1980 
Jan. 31, 1974 (R) April 30, 1974 
Dec. 9, 1985 (R) March 9, 1986 
April 20, 1977 (Ac) July 20, 1977 
Dec. 6, 1993 (R) March 6, 1994 
Russian Federation April 28, 1988 (R) See Note 3 
Saudi Arabia Sept. 8, 1976 (Ac) Dec. 8, 1976 
Dec. 9, 1984 (R) March 9, 1985 
Slovak Republic March 31, 1993 (S) See Note 4 
Slovenia, Republic of Oct. 10, 1992 (S) See Note 2 
Spain Jan. 10, 1986 (R) April 10, 1986 
Sri Lanka April 7, 1981 (Ac) July 7, 1981 
Feb. 21, 1975 (Ac) May 21, 1975 
Tadjikistan, Republic of Aug. 11, 1992 (S) See Note 1 
Tanzania Aug. 2, 1977 (R) Nov. 2, 1977 
Tunisia March 10, 1975 (R) June 10, 1975 
Turkey April 21, 1981 (R) July 21, 1981 
Ukraine April 28, 1988 (R) July 28, 1988 
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State party Date of deposit* Date of entry into force 
United States of America Sept. 2, 1983 (Ac) Dec. 2, 1983 
Aug. 9, 1977 (R) Nov. 9, 1977 
Yugoslavia Oct. 3, 1972 (R) Jan. 3, 1973 
Zaire Sept. 23, 1974 (R) Dec. 23, 1974 
Zambia June 21, 1985 (R) Sept. 21, 1985 








NOTES 


1. The Republic of Armenia, the Republic of Georgia, and the Republic of Tadjikistan each deposited a notification of 
succession in which each declared itself bound by the Convention as ratified by the USSR on April 28, 1988 and which 
entered into force on July 28, 1988. 

2. Bosnia-Herzegovina, Croatia and the Republic of Slovenia each deposited notification of succession in which each 
declared itself bound by the Convention as ratified by Yugoslavia on Oct. 3, 1972 and entered into force on January 3, 
1973. 

3. The Government of the Russian Federation informed the Director General of UNESCO that the Russian Federa- 
tion continues without interruption the participation of the USSR in all UNESCO Conventions. The instrument of 
ratification was deposited by the former USSR on April 28, 1988. and entered into force on July 28, 1988. 

4. The Czech Republic and the Slovak Republic each deposited a notification of succession in which each declared 
itself bound by the Convention as pted by Czechoslovakia on Feb. 14, 1977 and which entered into force on May 14, 
1977. 

* Code for reading second column: 

Ratification (R); Accept. (Ac); A ion (A); S ion (S). 

* * * * * 











GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 21, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, Septebmer 13, 1995 (60 FR 47466)] 





(T.D. 95-72) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR AUGUST 1995 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


August 1, 1995 $0.004463 
August 2, 1995 .004427 
August 3, 1995 .004452 
August 4, 1995 .004437 
August 5, 1995 .004437 
August 6, 1995 .004437 
August 7, 1995 .004405 
August 8, 1995 .004395 
August 9, 1995 .004404 
August 10, 1995 .004359 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1995 (continued): 


Greece drachma (continued): 


August 11, 1995 
August 12, 1995 
August 13, 1995 
August 14, 1995 
August 15, 1995 
August 16, 1995 
August 17, 1995 
August 18, 1995 
August 19, 1995 
August 20, 1995 
August 21, 1995 .004243 
August 22, 1995 .004211 
August 23, 1995 .004220 
August 24, 1995 .004232 
August 25, 1995 .004214 
August 26, 1995 .004214 
August 27, 1995 .004214 
August 28, 1995 .004254 
August 29, 1995 .004223 
August 30, 1995 .004217 
August 31, 1995 .004232 


$0.004332 
.004332 
.004332 
004337 
.004230 
004248 
.004236 
004245 
004245 
004245 





South Korea won: 


August 1, 1995 $0.001316 
August 2, 1995 001315 
August 3, 1995 001315 
August 5, 1995 .001318 
August 6, 1995 .001318 
August 7, 1995 .001312 
August 8, 1995 .001313 
August 9, 1995 .001314 
August 10, 1995 .001314 
August 11, 1995 .001314 
August 12, 1995 .001314 
August 13, 1995 .001314 
August 14, 1995 .001310 
August 15, 1995 .001310 
August 16, 1995 .001307 
August 17, 1995 .001293 
August 18, 1995 .001269 
August 19, 1995 .001269 
August 20, 1995 .001269 
August 21, 1995 .001286 
August 22, 1995 .001288 
August 23, 1995 .001287 
August 24, 1995 .001286 
August 25, 1995 .001287 
August 26, 1995 .001287 
August 27, 1995 .001287 
August 28, 1995 .001291 
August 29, 1995 .001291 
August 30, 1995 .001286 
August 31, 1995 .001293 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 1995 (continued): 


Taiwan N.T. dollar: 


August 1, 1995 $0.037538 
August 2, 1995 .037481 
August 3, 1995 .037313 
August 4, 1995 .037594 
August 5, 1995 .037594 
August 6, 1995 .0387594 
August 7, 1995 .037120 
August 8, 1995 .037147 
August 9, 1995 .037106 
August 10, 1995 .037078 
August 11, 1995 .036496 
August 12, 1995 .036496 
August 13, 1995 .036496 
August 14, 1995 .036603 
August 15, 1995 .036643 
August 16, 1995 .036364 
August 17, 1995 .036403 
August 18, 1995 .036430 
August 19, 1995 .036430 
August 20, 1995 .036430 
August 21, 1995 .036417 
August 22, 1995 .036364 
August 23, 1995 .036377 
August 24, 1995 .036403 
August 25, 1995 .036390 


August 26, 1995 .036390 


August 27, 1995 .036390 
August 28, 1995 .036364 
August 29, 1995 ‘ .036298 
August 30, 1995 .036364 
August 31, 1995 .036364 


Dated: September 6, 1995. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 
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(T.D. 95-73) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR AUGUST 1995 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 95-51 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: None. 


Australia dollar: 


August 29, 1995 $0.751000 
August 30, 1995 -754600 
August 31, 1995 .751700 
Austria schilling: 
August 15, 1995 $0.096470 
August 16, 1995 .096399 
August 17, 1995 .096181 
August 18, 1995 .096533 
August 19, 1995 .096533 
August 20, 1995 .096533 
August 21, 1995 .096616 
August 22, 1995 .095803 
August 23, 1995 .095978 
August 24, 1995 .096300 
August 25, 1995 .096128 
August 26, 1995 .096128 
August 27, 1995 .096128 
August 28, 1995 097212 
August 29, 1995 .096611 
August 30, 1995 .096339 
August 31, 1995 .096863 


Belgium franc: 


August 15, 1995 $0.032982 
August 16, 1995 .032982 
August 17, 1995 .032906 
August 18, 1995 .033025 
August 19, 1995 .033025 
August 20, 1995 .033025 
August 21, 1995 .033047 
August 22, 1995 .032776 
August 23, 1995 .032819 
August 24, 1995 .032938 
August 25, 1995 .032884 
August 26, 1995 .032884 
August 27, 1995 .032884 
August 28, 1995 .033223 
August 29, 1995 .033036 
August 30, 1995 .032938 
August 31, 1995 .033102 
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FOREIGN CURRENCIES—Variances from quarterly rates for August 1995 
(continued): 


Denmark krone: 


August 15, 1995 $0.174993 
August 16, 1995 .175070 
August 17, 1995 , .174596 
August 18, 1995 .175162 
August 19, 1995 .175162 
August 20, 1995 .175162 
August 21, 1995 .175223 
August 22, 1995 .173913 
August 23, 1995 .174201 
August 24, 1995 .174764 
August 25, 1995 .174353 
August 26, 1995 .174353 
August 27, 1995 .174353 
August 28, 1995 .176165 
August 29, 1995 .175116 
August 30, 1995 .174657 
August 31, 1995 * 175485 


France franc: 


August 23, 1995 $0.196889 
August 25, 1995 .196734 
August 26, 1995 .196734 
August 27, 1995 .196734 


Germany deutsche mark: 


August 15, 1995 $0.678426 
August 16, 1995 .677966 
August 17, 1995 676498 
August 18, 1995 .678887 
August 19, 1995 .678387 
August 20, 1995 .678887 
August 21, 1995 .679486 
August 22, 1995 .673764 
August 23, 1995 .674992 
August 24, 1995 677277 
August 25, 1995 .676087 
August 26, 1995 .676087 
August 27, 1995 .676087 
August 28, 1995 .683761 
August 29, 1995 .679579 
August 30, 1995 .677599 
August 31, 1995 .681245 
Japan yen: 
August 2, 1995 $0.011011 
August 3, 1995 .011056 
August 4, 1995 .010959 
August 5, 1995 .010959 
August 6, 1995 .010959 
August 7, 1995 .010953 
August 8, 1995 .010897 
August 9, 1995 .010921% 
August 10, 1995 .010772 
August 11, 1995 .010664 
August 12, 1995 .010664 
August 13, 1995 .010664 
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FOREIGN CURRENCIES—Variances from quarterly rates for August 1995 
(continued): 


Japan yen (continued): 


August 14, 1995 $0.010683 
August 15, 1995 .010343 
August 16, 1995 .010225 
August 17, 1995 .010220 
August 18, 1995 G .010315 
August 19, 1995 .010315 
August 20, 1995 .010315 
August 21, 1995 .010357 
August 22, 1995 .010338 
August 23, 1995 .010363 
August 24, 1995 .010357 
August 25, 1995 .010348 
August 26, 1995 .010348 
August 27, 1995 .010348 
August 28, 1995 .010352 
August 29, 1995 .010243 
August 30, 1995 .010106 
August 31, 1995 .010230 


Netherlands guilder: 


August 15, 1995 $0.605804 
August 16, 1995 .605657 
August 17, 1995 .604157 
August 18, 1995 .606502 
August 19, 1995 .606502 
August 20, 1995 .606502 
August 21, 1995 .606980 
August 22, 1995 .601866 
August 23, 1995 .602882 
August 24, 1995 .604705 
August 25, 1995 .603573 
August 26, 1995 .603573 
August 27, 1995 .603573 
August 28, 1995 .610314 
August 29, 1995 .606465 
August 30, 1995 .604558 
August 31, 1995 .607866 


Norway krone: 


August 22, 1995 $0.154345 
August 25, 1995 154667 
August 26, 1995 .154667 
August 27, 1995 .154667 


Portugal escudo: 


August 22, 1995 $0.006523 
August 23, 1995 .006533 
August 25, 1995 .006521 
August 26, 1995 006521 
August 27, 1995 .006521 
August 30, 1995 .006523 
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FOREIGN CURRENCIES—Variances from quarterly rates for August 1995 
(continued): 


Switzerland franc: 


August 15, 1995 $0.816993 
August 16, 1995 .814797 
August 17, 1995 815328 
August 18, 1995 .819001 
August 19, 1995 .819001 
August 20, 1995 .819001 
August 21, 1995 819001 
August 22, 1995 .812348 
August 23, 1995 815993 
August 24, 1995 819001 
August 25, 1995 .820749 
August 26, 1995 .820749 
August 27, 1995 .820749 
August 28, 1995 830565 
August 29, 1995 .825764 
August 30, 1995 .825764 
August 31, 1995 .829187 


Dated: September 6, 1995. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 





(T.D. 95-74) 
RETRACTION OF REVOCATION NOTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: The following Customs broker license number was erro- 
neously included in a list of revoked Customs brokers licenses in the 
CUSTOMS BULLETIN. 





Customs broker License No. 


Matthew Adair 11820 








License 11820, issued in the Detroit District, remains a valid license. 
Dated: September 8, 1995. 


PHILIP METZGER, 
Director, 
Trade Compliance. 


[Published in the Federal Register, September 14, 1995 (60 FR 47801)] 
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(T.D. 95-75) 
RETRACTION OF REVOCATION NOTICE 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 
SUMMARY: The following Customs broker license number was erro- 


neously included in a list of revoked Customs brokers licenses in the 
CusTOMS BULLETIN. 





Customs broker License No. 





Karen L. Blanchard 10872 





License 10872, issued in the Norfolk District, remains a valid license. 


Dated: September 8, 1995. 


PHILIP METZGER, 
Director, 
Trade Compliance. 


[Published in the Federal Register, September 14, 1995 (60 FR 47801)] 





19 CFR Part 4 
(T.D. 95-76) 


RIN 1515-AB81 


REMOVAL OF CAMBODIA AND VIETNAM FROM LIST OF 
“NON-ENTRANT COUNTRIES” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: On January 3, 1992, the United States lifted the trade 
embargo against Cambodia, normalizing economic relations between 
the United States and Cambodia. On February 3, 1994, President Clin- 
ton lifted the trade embargo against Vietnam. Effective April 27, 1995, 
the National Security Council amended its policy toward Cambodia and 
Vietnam by removing them from the “non-entrant” “Category II” sta- 
tus and placing them in the “Category I” status of vessels that may enter 
U. S. ports subject to certain limitations. 

This document amends footnote 3a of section 4.20 of the Customs 
Regulations to remove Cambodia and Vietnam from the list of “non-en- 
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trant” countries so that foreign vessels entering the United States from 
these countries are now subject to a lesser special tonnage tax assess- 
ment. 


DATES: This amendment is effective September 18, 1995. Reduced spe- 
cial tonnage tax assessments for foreign vessels entering the United 


States from Cambodia and Vietnam applied commencing on April 27, 
1995. 


FOR FURTHER INFORMATION CONTACT: Barbara E. Whiting, 
Carrier Rulings Branch, (202) 482-6940. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to information provided by the Departments of State and 
Transportation, Customs has found that on January 3, 1992, the 
United States lifted the trade embargo against Cambodia, normalizing 
economic relations. On February 3, 1994, President Clinton lifted the 
trade embargo against Vietnam. Effective April 27, 1995, the National 
Security Council amended its policy toward Cambodia and Vietnam by 
removing them from the “non-entrant” “Category II” status and plac- 
ing them in the “Category I” status of vessels that may enter U.S. ports 
subject to certain limitations. 

Accordingly, Customs has determined that vessels which trade in or 
enter the United States from Democratic Kampuchea (Cambodia) and 
the Socialist Republic of Vietnam are no longer subject to the payment 
of special tonnage tax in the amount of $2.00 as provided in 46 U.S.C. 
App. 121 and 141 and section 4.20 of the Customs Regulations (19 CFR 
4.20), but they will be subject to the $0.50 special tonnage tax and $0.50 
light money rates provided therein. 

This document amends footnote 3a of section 4.20 of the Customs 
Regulations (19 CFR 4.20, footnote 3a) to remove Cambodia and Viet- 
nam from the list of “non-entrant” countries, reflecting the lesser spe- 
cial tonnage tax assessments for foreign vessels entering the United 
States from these countries. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) and based upon the information set forth above, it is certified 
that the regulation will not have a significant economic impact on a 
substantial number of small entities. Accordingly, the regulation is not 
subject to the regulatory analysis or other requirements of 5 U.S.C. 603 
and 604. 

This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT 
REQUIREMENTS AND DELAYED EFFECTIVE DATE REQUIREMENTS 


Because the subject matter of this document does not constitute a 
departure from established policy or procedures, but merely announces 
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a benefit for the public, it has been determined, pursuant to 5 U.S.C. 
553(b)(B), that the notice and public comment procedures thereon are 
unnecessary. For the same reasons, it has also been determined, pur- 
suant to 5 U.S.C. 553(d)(1) and (3), that good cause exists for not requir- 
ing a delayed effective date. 


DRAFTING INFORMATION 

The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 

LIST OF SUBJECTS IN 19 CFR Part 4 

Customs duties and inspection, Exports, Freight, Harbors, Maritime 

carriers, Oil pollution, Reporting and recordkeeping requirements. 
AMENDMENT TO THE REGULATIONS 

For the reasons set forth in the preamble, part 4 of the Customs Regu- 

lations (19 CFR 4) is amended as set forth below. 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4 and the specific authority 
for § 4.20 continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 


App. 3, 91; 
* * * * * * * 


Section 4.20 also issued under 46 U.S.C. 2107(b), 8103, 14306, 14502, 
14511, 14512, 14513, 14701, 14702, 46 U.S.C. App. 121, 128; 
* * * * * * * 
2. In § 4.20(c), footnote 3a to the table is amended by removing the 


words “Democratic Kampuchea (Cambodia);” and “; and, the Socialist 
Republic of Vietnam”. 


WILLIAM F. RILEY, 
Acting Commissioner of Customs. 


Approved: August 23, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 18, 1995 (60 FR 48027)) 





U.S. Customs Service 


General Notices 


DOMESTIC INTERESTED PARTY PETITION CONCERNING 
COUNTRY OF ORIGIN MARKING FOR SAFETY GLASSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; exten- 
sion of comment period. 


SUMMARY: This document extends the period of time within which 
interested members of the public may submit comments regarding the 
application of the marking requirements to imported prescription 
safety frames. Customs has been requested to extend the comment 
period to allow additional time to prepare responsive comments. The 
comment period is extended to October 11, 1995. 


DATES: Comments must be received on or before October 11, 1995. 


FOR FURTHER INFORMATION CONTACT: David Cohen, Special 
Classification and Marking Branch, Office of Regulations and Rulings, 
U.S. Customs Service, (202) 482-6980. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 

On July 11, 1995, a document was published in the Federal Register 
(60 FR 35792) containing a notice of the receipt of a domestic interested 
party petition regarding the country of origin marking requirements of 
prescription safety glasses as set forth in Headquarters Letter Ruling 
(HRL) 734258, dated January 2, 1992. The document. solicited com- 
ments that were to be received on or before September 11, 1995. Cus- 
toms has been requested to extend the period of time for comments in 
order to afford interested parties additional time to study the proposed 
regulations and prepare responsive comment. In view of the complexity 
and importance of the petition and its effect on the country of origin 
marking of safety glasses, Customs believes that the request for an 
extension of time should be granted. Accordingly, the period of time for 
the submission of comments is being extended to October 11, 1995. 


Approved: September 6, 1995. 


STuART P. SEIDEL, 
Assistant Commissioner of Customs, 
Office of Regulations and Rulings. 
[Published in the Federal Register, September 13, 1995 (60 FR 47644)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 6, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


NOTICE OF ISSUANCE OF FINAL DETERMINATION 
CONCERNING ELECTRICAL RACEWAYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of final determination. 


SUMMARY: This document provides notice that Customs has issued a 
final determination concerning the country of origin of electrical race- 
ways which are to be offered to the United States Government under an 
undesignated government procurement contract. The final determina- 
tion found that based upon the facts presented, the country of origin of 
electrical raceways which are manufactured in Canada from Canadian 
and foreign components is Canada. 


DATES: The final determination was issued on August 24, 1995. Any 
party-at-interest, as defined at 19 CFR 177.22(d), may seek judicial 
review of this final determination within 30 days of September 8, 1995. 
A copy of the nonconfidential portions of this final determination will 
be published in the CusToMs BULLETIN. 


FOR FURTHER INFORMATION CONTACT: Anthony A. Tonucci, 
Attorney-Advisor, Office of Regulations and Rulings (202) 482-7073. 


SUPPLEMENTARY INFORMATION: Notice is hereby given that on 
August 24, 1995, pursuant to Subpart B of Part 177, Customs Regula- 
tions (19 CFR Part 177, Subpart B), Customs issued a final determina- 
tion concerning the country of origin of electrical raceways which are to 
be offered to the United States Government under an undesignated 
government procurement contract. The U.S. Customs ruling number is 
HQ 559089. This final determination was issued at the request of Wire- 
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mold Canada, Inc., under procedures set forth at 19 CFR 177 Subpart B, 
which implements Title III of the Trade Agreements Act of 1979, as 
amended (19 U.S.C. 2511-18). The final determination concluded that 
based upon the facts presented, foreign materials consisting of stainless 
steel, aluminum sheeting and other small parts, which are further pro- 
cessed and assembled into electrical raceways in Canada, are substan- 
tially transformed as a result of the Canadian operations. Accordingly, 
the country of origin of the electrical raceways is Canada. This docu- 
ment gives notice pursuant to section 177.29, Customs Regulations 
(19 CFR 177.29), of that final determination. Pursuant to 19 CFR 
177.30, any party-at-interest, as defined at 19 CFR 177.22(d), may seek 
judicial review of this final determination within 30 days of ?? ??, 1995. 
Any party-at-interest other than the party which requested this final 
determination may request, pursuant to 19 CFR 177.31, that Customs 
reexamine the matter anew and issue a new final determination 


Dated: August 24, 1995. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


{Published in the Federal Register, September 8, 1995 (60 FR 46683)] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
MAR-2-05 R:C:S 559089 AT 
Category: Marking 
FRANK R. SAMOLIS, Esq. 
CHRISTY L. GHERLEIN, Esq. 
PATTON Boacs, L.L.P. 
2550 M Street, N.W. 
Washington, DC 20037-1350 


Re: U.S. Government Procurement; final determination—concerning the country of ori- 
gin of electrical raceways; substantial transformation; Title III, Trade Agreements 
Act of 1979, as amended (19 U.S.C. 2511 et seq.); Subpart B, Part 177, Customs Regula- 
tions (19 CFR 177.21 et seq.). 


DEAR MR. SAMOLIS: 

This is in response to your requests dated March 10 and July 7, 1995, for a final deter- 
mination under Subpart B of Part 177, Customs Regulations (19 CFR 177.21 et seq.). 
Under these regulations, which implement Title III of the Trade Agreements Act of 1979, 
as amended (19 U.S.C. 2511 et seq.), the Customs Service issues country of origin advisory 
rulings and final determinations as to whether, for the purpose of granting waivers of cer- 
tain “Buy American” restrictions in U.S. law or practice for products offered for sale to the 
US. Government, an article is or would be a product of a designated foreign country or 
instrumentality. 

This final determination concerns the country of origin of electrical raceways which are 
to be offered to the United States Government under a undesignated government procure- 
ment contract. You are counsel to Wiremold Canada Inc. (“Wiremold”), a Canadian com- 
pany that will manufacture the electrical raceways in question. Accordingly, Wiremold is a 
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party-at-interest within the meaning of 19 CFR 177.22(d)(1), and is entitled to request this 
final determination. 

Contained in your submission is material which you claim as business proprietary 
information and request that Customs make no public disclosure of this information. We 
have agreed to your request. The confidential information is bracketed and will not be dis- 
closed in copies of this final determination made available to the public. Should other per- 
sons request public disclosure of the information under the Freedom of Information Act or 


otherwise, this office will provide you with the opportunity to defend your interests in con- 
fidential treatment. 


Facts: 


According to your submission, Wiremold intends to manufacture various types of electri- 
cal raceways (wireways and busways, cable trays, surface and underfloor raceways, and 
boxes; cut-out, junction, and pull) in Canada. The primary material that will be used in the 
manufacture of the raceways is sheet metal. Specifically, cold rolled steel, as well as galva- 
nized, satin-coat, and stainless steel are used and range in thickness from 20 to 10 gauge 
(0.036 to 0.135 inches). Electrical raceways may also be manufactured of aluminum, also 
ranging in thickness from 20 to 10 gauge (0.032 to 0.0102 inches). Fittings which may 
accompany these raceways are constructed of steel, aluminum or brass. You state that the 
stainless steel that is to be used to manufacture the raceways will be of either Canadian or 
{ Jorigin. The aluminum sheet metal will be of either canadian or foreign origin. All non- 
stainless steel sheet metal that is to be used in the manufacture of the electrical racewaysis 
of Canadian origin. You further state that in most instances, all other materials, such as 
nuts, bolts and other small parts, which are to be used in the manufacture of the electrical 
raceways, will be of Canadian origin. However, foreign materials may be used in the 
manufacture of the electrical raceways when Canadian materials are not available. 

You state that the manufacturing processes used in the production of the electrical race- 
ways in Canada involve approximately 25 workers and consist of the following operations: 

The sheet metal is sheared according to the gross dimensions of the part to be 
constructed. The sheared metal piece is then formed using a press break to bend the mate- 
rial into the required shapes (i.e., 90 degrees, 45 degrees, etc. bends or flanges). If holes, 
louvers, hinges, plates, flanges, gaskets or other features are required, the material is 
passed through a punch press or other machine to create these features. 

Once all bending and punching operations are completed, assembly of the electrical race- 
ways begins. Primary stages of assembly may include spot, mig or tig welding and powder 
coating (painting) of the components. The powder coating process involves a wash rinse, 
and drying of the work pieces, followed by the powder paint application and finally curing of 
the coating in a bake oven. Once coated, the components are fitted together (i.e., attach- 
ment of lids, clasps, etc.) to form the final product by means of tapping, screw installation, 
and/or clasping. The finished electrical raceways are then packaged for delivery to the U.S. 


Issue: 


Do the processing operations performed in Canada as described above effect a substan- 


tial transformation of the foreign components such that the electrical raceways may be 
considered as products of Canada? 


Law and Analysis: 


Pursuant to Title III, Trade Agreements Act of 1979, as amended (19 U.S.C. 2511-2518), 
Customs has the authority to issue country of origin advisory rulings and final determina- 
tions as to whether, for the purpose of granting waivers of certain “Buy American” restric- 
tions in U.S. law or practice for products offered for sale to the U.S. Government, an article 
is or would be a product of a designated foreign country or instrumentality under the 


Agreement on Government Procurement and the North American Free Trade Agreement 
(“NAFTA”). 


19 U.S.C. 2515(b)) provides: 


(1) Advisory rulings and final determinations.—For purposes of this subchapter, 
the secretary of the Treasury shall provide for the prompt issuance of advisory 
rulings and final determinations on whether, under section 2518(4)(B) of this 
title, an article is or would be a product of a foreign country or instrumentality 
designated pursuant to section 2511(b) of this title. 
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19 U.S.C. 2511 (b), Designation of eligible countries and instrumentalities, states: 


The President may designate a foreign country or instrumentality for purposes of 
subsection(a) of this section only if he determines that such country or instru- 
mentality— 
(1)isacountry or instrumentality which (A) has become a party tothe Agreement 
- the North American Free Trade Agreement, and (B) will provide appropriate 
pes 29 competitive government Laberge none opportunities to United States 
ucts and suppliers of such products. (Emphasis added). 


nia to 48 CFR 25.401, Canada is a designated country under the NAFTA. Since 
Canada isa NAFTA country, the standard set forth in 19 U.S.C. 2518(4)(B) must be used to 
determine whether an article is a product of Canada. section 2518(4)(B) provides that: 


An article is a product of a country or instrumentality only if (i) it is wholly the 
growth, product or manufacture of that country or instrumentality, or (ii) in the 
case of an article which consists in whole or in part of materials from another 
country or instrumentality it has been substantially transformed into a new and 
different article of commerce with a name, character, or use distinct from that of the 
article or articles from which it was so transformed. (Emphasis added). 


The inquiry must resolve whether, under the facts presented in this case, the processing 
performed in Canada results in an article having a new name, character or use. A second- 
ary, supporting inquiry is whether the operations are complex, require skill, entail expense, 
or add value; these findings are ordinarily corroborative of the new name, character or use 
finding. In our experience, these inquiries are highly fact-and-product specific; generaliza- 
tions are troublesome and potentially misleading. The determination is in this instance “a 
mixed question of technology and customs law, mostly the latter.” Texas Instruments, Inc. 
v. United States, 681 F.2d. 778, 783 (C.C.PA. 1982). 

In making this final determination, we must rely upon the judicial and administrative 
precedents that have considered the issue of substantial transformation. 

As stated in your submission, foreign materials consisting of stainless steel, aluminum 
sheeting and other small parts will be further processed, assembled and used in the 
manufacture of electrical raceways in Canada. Thus, the critical issue that must be 
addressed in determining the country of origin of the electrical raceways is whether the 
foreign materials are substantially transformed as a result of the operations performed in 
Canada. That is, does the name, character or use of the foreign materials change asa result 
of the processing and assembly operations performed to manufacture the electrical race- 
ways in Canada. 

Customs has previously considered the issue of whether the processing and assembly of 
electronic components into a finished article results in a substantial transformation of the 
individual components. 

In HQ 730952 (May 18, 1988), Customs held that electrical components consisting of 
coils, capacitors and cases were substantially transformed as a result of being assembled 
into plug-in adapters (e.g., rectifiers). Customs stated that the individual parts lost their 
separate identities as a result of the assembly operation in that they became integral parts 
of a new article—a plug-in adapter. In HQ 732350 (June 23, 1989), Customs held that for- 
eign transducers which were assembled with U.S. components to make hearing aids in the 
U.S. were substantially transformed asa result of the U.S. operations. Customs stated that 
the transducers lose their separate identity as a result of the assembly operation in that 
they become a integral part of a new article of commerce—a hearing aid—with anew, name, 
character and use. In HQ 735346 (February 23, 1995), Customs held that Taiwanese DC to 
DC converters which were imported into the U.S. (Scenario 1) or the Netherlands (Sce- 
nario IT) and which were processed and assembled with other domestic components (e.g., 
power interface board assembly, power distribution board assembly, cigarette adapter 
cable, computer adapter cable), to make auto/marine adapters were substantially trans- 
formed as a result of the operations performed in either of the two countries. customs 
stated that the processing performed in the U.S. or the Netherlands results in an article 
that has a new name, that ofa auto/marine adapter, anew character that is visibly different 
than the DC to DC converter, and a new use in that it can be a power source for automatic 
data processing machines. 

Based on the totality of the circumstances of this case and consistent with the Customs 
rulings cited above, we find that the foreign materials consisting of stainless steel sheeting, 
aluminum sheeting and other small parts that are used in the manufacture of electrical 
raceways in Canada in the manner described above are substantially transformed as a 





26 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 39, SEPTEMBER 27, 1995 


result of the operations performed in Canada. The name, character and use of the foreign 
materials change as a result of the processing and assembly operations performed in Can- 
ada. Like the electrical components in HQ 730952, the foreign materials lose their separate 
identity and become an integral part of an electrical raceway as a result of the assembly 
operations. The character and use of the foreign materiais are changed as a result of the 
assembly operations performed in that the finished article, an electrical raceway, is visibly 
different than any of the individual foreign materials, acquiring a new use, which is a con- 
duit for electricity. 

We also take notice of the fact that, in this case, essential foreign materials are not only 
assembled in Canada into a finished article, but are fabricated before being assembled. For 
example, the stainless steel and aluminum sheeting are cut, pressed, and bent into various 
shapes (i.e., 90 degrees, 45 degrees, etc. bends or flanges), prior to being assembled into 
electrical raceways. Customs has consistently held that cutting, or bending materials to 
defined shapes or patterns suitable for use in making finished articles, as in this case, 
constitutes a substantial transformation. See, HQ 556215 (October 18, 1991) (Customs 
held that the cutting, shearing, boring and bending of U.S. stainless steel coils and sheets in 
Brazil to specific shapes and sizes suitable for use as components for the manufacture of 
railway passenger car body shells constituted a substantial transformation of the U.S. 
steel); HQ 557159 (January 11, 1994) (customs held that four cutting operations, consist- 
ing of straight cuts, miter cuts to 45 degree angles, miter cut to an angle other than 
45 degrees and notch cut or 90 degree cutting, of U.S. extruded aluminum in Mexico and the 
subsequent bending to shape of the aluminum to form louver and grille frames as well as 
the shearing and bending to shape of U.S. sheet material to form louver and grill compo- 
nents constituted a substantial transformation of the extruded aluminum and sheet mate- 
rial). 

Based on the reasons stated above, we find that the foreign materials (stainless steel, 
aluminum sheeting and other small parts) which are further processed and assembled into 
electrical raceways in Canada, in the manner described above, are substantially trans- 
formed as a result of the Canadian operations. Accordingly, the country of origin of the elec- 
trical raceways is Canada. 


Holding: 


Based on the facts presented, foreign materials consisting of stainless steel, aluminum 
sheeting and other small parts, which are further processed and assembled into electrical 
raceways in Canada, in the manner described above, are substantially transformed as a 
result of the Canadian operations. Accordingly, the country of origin of the electrical race- 
ways is Canada. 

Notice of this final determination will be given in the Federal Register as required by 
19 CFR 177.29. 

Any party-at-interest other than the party which requested this final determination may 
request, pursuant to 19 CFR 177.31, that Customs reexamine the matter anew and issue a 
new final determination. 

Pursuant to 19 CFR 177.30, any party-at-interest, as defined at 19 CFR 177.22(d), may 
within 30 days after publication of the Federal Register notice referenced above, seek judi- 
cial review of this final determination before the Court of International Trade. 

HARVEY B. Fox, 
Director, 
Office of Regulations and Rulings. 





U.S. CUSTOMS SERVICE 


NOTICE OF ISSUANCE OF FINAL DETERMINATION 
CONCERNING CARDDOCK UNITS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of final determination. 


SUMMARY: This document provides notice that customs has issued a 
final determination concerning the country of origin of certain Card- 
Dock units which are being offered to the U.S. Air Force (“Air Force”), 
under a procurement designated under Air Force Solicitation No. 
F01620-94—-R-A430. The final determination found that based upon 
the facts presented, the country of origin of CardDock units which are 
manufactured in the U.S. from U.S. and foreign components is the U.S. 


DATES: The final determination was issued on August 21, 1995. Any 
party-at-interest, as defined at 19 CFR 177.22(d), may seek judicial 
review of this final determination within 30 days of September 5, 1995. 
A copy of the nonconfidential portions of this final determination will 
be published in the Customs BULLETIN. 


FOR FURTHER INFORMATION CONTACT: Anthony A. Tonucci, 
Attorney-Advisor, Office of Regulations and Rulings, (202) 482-7073. 


SUPPLEMENTARY INFORMATION: Notice is hereby given that on 
August 21, 1995, pursuant to Subpart B of Part 177, Customs Regula- 
tions (19 CFR Part 177, Subpart B), Customs issued a final determina- 
tion concerning the country of origin of certain CardDock units which 
are being offered to the Air Force, under a procurement designated 
under Air Force Solicitation No. F01620-94-R-A430. The U.S. customs 
ruling number is HQ 559255. This final determination was issued at 
the request of one of the offerors under procedures set forth at 19 CFR 
177 subpart B, which implements Title ITI of the Trade Agreements Act 
of 1979, as amended (19 U.S.C. 2511-18). The final determination con- 
cluded that based upon the facts presented, ISA boards, frame assem- 
blies and connector cables are substantially transformed in the U.S. asa 
result of being assembled with U.S. origin Bay Boards into CardDock 
units. Accordingly, the country of origin of the CardDock units is the 
U.S. This document gives notice pursuant to section 177.29, Customs 
Regulations, (19 CFR 177.29), of that final determination. Any party- 
at-interest, as defined at 19 CFR 177.22(d), may seek judicial review of 
this final determination within 30 days of September 5, 1995. 


Date: August 21, 1995 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, September 5, 1995 (60 FR 46141)] 
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DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC 


MAR-2-05 R:C:S 559255 AT 
Category: Marking 

DaviD M. ALEXANDER, Esq. 

STANFORD FINANCIAL SQUARE 

2600 El Camino Real 

Palo Alto, CA 94306 


Re: U.S. Government Procurement; final determination—concerning the country of origin 
of carddock units; substantial transformation; Title III, Trade Agreements Act of 
1979 (19 U.S.C. 2511); Subpart B, Part 177, Customs Regulations (19 CFR 177.21 et 
seq.). 


DEAR Mr. ALEXANDER: 

This is in response to your requests dated June 7 and 12, and July 21, 1995, for a final 
determination under Subpart B of Part 177, Customs Regulations (19 CFR 177.21 e¢ seq.). 
Under these regulations, which implement Title III of the Trade Agreements Act of 1979, 
as amended (19 U.S.C. 2511 et seq.), the Customs Service issues country of origin advisory 
rulings and final determinations as to whether, for the purpose of granting waivers of cer- 
tain “Buy American” restrictions in U.S. law or practice for products offered for sale to the 
U.S. Government, an article is or would be a product of a designated foreign country or 
instrumentality. 

This final determination concerns the country of origin of CardDock units which are 
being offered to the United States Air Force (“U.S. Air Force”) in a procurement designated 
under USS. Air Force Solicitation No. F01620-94-R-A430, also referred to as “Desktop V”. 
You are counsel to Greystone Peripherals, Inc. (“Greystone”), a U.S. company that will 
manufacture the CardDock units in question. Accordingly, Greystone isa party-at-interest 


within the meaning of 19 CFR 177.22(d)(1), and is entitled to request this final determina- 
tion. 


Contained in your submission is material which you claim as business proprietary 
information and request that Customs make no public disclosure of this information. We 
have agreed to your request. The confidential information is bracketed and will not be dis- 
closed in copies of this final determination made available to the public. Should other per- 
sons request public disclosure of the information under the Freedom of Information Act or 
otherwise, this office will provide you with the opportunity to defend your interests in con- 
fidential treatment. 


Facts: 


Your submission states that Greystone intends to manufacture CardDock units in the 
United States to sell to the US. Air Force (“Air Force”), under a procurement designated 
under Air Force Solicitation No. F01620-94-R-A430, also referred to as “Desktop V”. In 
the United States the CardDock units will be manufactured from parts and components of 
US., and[ _] origin. 

The CardDock unit is a device which is designed to be installed in IBM PC compatible 
computers. The CardDock unit accepts electronic devices known as “PCMCIA cards” for 
the purpose of interfacing those PCMCIA cards with the computer in which the CardDock 
unit is installed. The PCMCIA cards which are inserted into a CardDock unit can therefore 
be accessed by the computer in which the CardDock unit is installed. These cards include 
hard disk cards, modem cards, sound cards, network cards, memory cards and other elec- 
tronic components designed to work in conjunction with computers operating under the 
MS-DOS/PC-DOS operating systems. 

A CardDock unit consisting of hardware and software is installed in a desktop computer 
by the purchaser of the CardDock unit. The combination of the CardDock hardware and 
software allows the computer to access the functionality and features of numerous 
PCMCIA type cards which may then be inserted into the PCMCIA slots on the CardDock 
unit as if the functionality of those cards had been built into the desktop machine itself, 
that is, as if a hard disk drive PCMCIA card that is inserted into the CardDock unit was a 
hard disk actually installed inside the desktop machine. 
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Components of CardDock: 


The CardDock consists of several components. One component isan interface card (“ISA 
card”) which is inserted into an Industry Standard Architecture slot or bus inside the desk- 
top computer. This card connects the CardDock Main unit with the desktop computer. The 
ISA card is connected to the CardDock Main Unit (“Main Unit”) through four cables each 
of which is plugged into the ISA card on one end and into the Bay Board circuit board within 
the Main Unit on the other. 

The Main Unit consists of an injection molded ABS plastic frame and a printed circuit 
board (also known as the Bay Board), containing electronic components and connectors. 
The Bay Board is electrically and mechanically connected to the frame. 

The Main Unit, which is electrically connected to the ISA card by the four cables 
attached to the Bay Board, is inserted into the desktop computer and secured in a half 
height “drive bay” with four supplied mounting screws. 

The CardDock unit includes a 22 page printed Operation’s Manual and a 72 page printed 
User’s Manual and one 3’ inch floppy disk which contains the software that is required for 
the CardDock unit to function. 

The CardDock unit cannot function unless the user installs the software contained on 
the supplied floppy disk into the user’s system in such a way that this software is accessible 
by the computer’s central processing unit prior to any attempted use of the CardDock unit. 
Typically, this software is made accessible by requiring the desktop computer to load the 
software into the desktop computer’s memory system each time the desktop is powered up. 


Manufacturing Steps: 


Two integrated circuits, manufactured in the U.S., and one integrated circuit manufac- 
turedin[ ]are purchased by Greystone in the U.S. and exportedto[ ] tobe used in the 
manufacture of the ISA board. These three circuits represent the principal electronic com- 
ponent cost for the ISA board. 

In[ J, the ISA board will be manufactured and these three integrated circuits will be 
installed on the [ ] manufactured circuit board, together with other electronic compo- 
nents in the nature of diodes, resistors, capacitors and integrated circuits. The completed 
ISA boards are then exported to the U.S. for further processing. 

The injection molded plastic frame assembly is entirely manufacturedin[ ] and then 
exported to the U.S. to be used by Greystone in the manufacture of CardDock units. The 
frame is created using tools/dies manufactured in[ ] and owned by Greystone. 

A circuit board to be mated to the frame, namely the “Bay Board” ‘is designed and 
manufactured in the U.S. After the U.S. manufacture of the circuit board, electronic compo- 
nents and electrical connectors are installed on the board in the U.S. The nature of the com- 
ponents installed on the board is as follows. 

Numerous small resistors, of[ ] origin, two wire connectors of U.S. origin, four header 
connectorsof{ Jor[ ] origin, two PCMCIA connectors of U.S. origin are installed onto 
the circuit board to make the Bay Board. After the Bay Board has been manufactured, it is 
physically examined for visually-apparent defects. Once the Bay Board has been physically 
inspected for defects, two electrical connections are made between the Bay Board and the 
frame by inserting connectors from the frame into each of two connectors on the Bay 
Board. Next, the Bay Board is precisely physically positioned in reference to the frame by 
the insertion, one at a time, of four screws. This positioning must be done carefully by a 
trained worker. If the Bay Board is not positioned properly the connectors will be damaged 
and the unit will not be functional. 

Thereafter, the Main Unit, consisting of the frame and the Bay Board are tested. Each 
and every Main Unit and each and every PCMCIA card connector on each Bay Board will be 
individually tested in the U.S. Only one Main Unit can be tested at a time and each Main 
Unit must be tested on an MS-DOS type computer. The testing is accomplished as follows: 

The Bay Board is connected to.an ISA board through a U.S. designed Test Fixture unit. 
The testing suite is then implemented through a U.S. designed test software program 
which provides a full functional testing of the Main Unit. Next, a PCMCIA card is inserted 
into the left hand CardDock PCMCIA connector. 

Subsequent to the insertion of the PCMCIA card into the lefthand connector, the test 
operator loads the custom test software (which software was designed and programmed in 
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the U.S.) into the desktop computer. Under the tester’s direction, the test software com- 
mences a series of test operations. These operations test for 


a) the voltage required for the inserted PCMCIA card, three or five volts; 

b) the electrical integrity of each of the 68 connector pins beginning on the ISA card 
and into the Bay Board and continuing through the connections to the PCMCIA card 
inserted into the CardDock unit; 

c) the software present on the PCMCIA card to determine its revision, compatibility 
and functionality; 

d) whether the PCMCIA card is responding as anticipated. PCMCIA card response 
means a determination, for example, ifthe inserted card is a hard drive, ifit is properly 
reading and writing information; if it is a memory card, if it is properly storing and 
retrieving information and so forth. 

A variety of types of PCMCIA cards are used in testing the CardDock units. If the left 
CardDock slot passes the test, then the same or different PCMCIA card is inserted into the 
right CardDock slot and the test suite is repeated. If the CardDock unit passes the test 
suite, it is physically disconnected from the Test Fixture Card. After the Main Unit passes 
these tests, a serial number tag is affixed to the frame. 

Next, the mounting hardware of U.S. origin is sealed in a plastic bag and added to the 
components of the completed CardDock unit. 

Finally, one end of each of the four cables of [ ] origin is physically and electrically 
attached to the ISA card and the other end of each of the four cables is electrically and 
physically connected to the Main Unit such that the IAS card, the cables and the Main Unit 
form a finished product, a CardDock unit. The CardDock unit is then packaged into a card- 
board box with the two manuals, the installation software and the warranty registration 
card. 

In conclusion, you assert that the foreign parts (ISA circuit cards, plastic frame assem- 
blies and cable connectors) which are used to manufacture CardDock units in the United 
States are substantially transformed as a result of the assembly operations described 
above, and thus the CardDock units may be considered as products of the United States. 


Issue: 


Do the assembly operations performed in the United States in the manner described 
above effect a substantial transformation of the foreign components such that the Card- 
Dock units may be considered as products of the United States? 


Law and Analysis: 


As prescribed under Title III of the Trade Agreements Act of 1979, the origin of an article 
not wholly the growth, product, or manufacture of a single country is to be determined by 
the rule of substantial transformation. 19 U.S.C. 2518(4). Such an article is not a product of 
a country unless it has been substantially transformed there into a new and different 
article of commerce with a name, character, or use different from that of the article or 
articles from which it was transformed. 

The inquiry must resolve whether, under the facts presented in this case, the processing 
performed in the US. results in an article having a new name, character or use. A second- 
ary, supporting inquiry is whether the operations are complex, require skill, entail expense, 
or add value; these findings are ordinarily corroborative of the new name, character or use 
finding. In our experience, these inquiries are highly fact-and product specific; generaliza- 
tions are troublesome and potentially misleading. The determination is in this instance “a 
mixed question of technology and customs law, mostly the latter.” Texas Instruments, Inc. 
v. United States, 681 F.2d. 778, 783 (C.C.PA. 1982). 

In making this final determination, we must rely upon the judicial and administrative 
precedents that have considered the issue of substantial transformation. 

According to your submission, the manufacturing of the Bay Board in the U.S. involves 
installing electronic components and electrical connectors of both domestic and foreign 
origin onto a U.S. manufactured circuit board. Thus, the first issue that must be deter- 
mined is what is the country of origin of the Bay Boards. 

In C.S.D. 85-25, 19 Cust Bull 844 (1985), customs held that for purposes of the General 
System of Preferences, the assembly ofalarge number of fabricated components, including 
resistors, capacitors, diodes, integrated circuits, sockets and connectors, onto a printed cir- 
cuit board was a substantial transformation. Similarly, in this case, we find that the foreign 
electronic components and electrical connectors are substantially transformed as a result 
of being installed onto the US. origin circuit boards during the manufacturing of the Bay 
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Boards. The name, character and use of the foreign components changes as a result of the 
operations performed in the U.S. tomake the Bay Boards. Accordingly, the country oforigin 
of the Bay Boards that are to be used in the manufacture of CardDock units in the U.S. by 
Greystone, is the U.S. 

Also, consistent with customs holding in C.S.D. 85-25, we find that the two integrated 
circuits of US. origin andthe integrated circuit of[ ]originwhichareinstalledontoa[ |] 
manufactured circuit board with other electronic components (diodes, resistors, capaci- 
tors and integrated circuits), to be used in the manufacture of the ISA Boardsin[ ] are 
substantially transformed by the[ |] operations. Accordingly, the country of origin of the 
ISA Boards exported from[ ]to be used in the manufacture of the CardDock units in the 
US. by Greystone, is[  ]. 

Next, as stated in your submission, foreign components consisting of ISA boards, plastic 
frame assemblies and connector cables, will be further processed, and assembled with U.S. 
origin Bay Boards to manufacture the CardDock units in the U.S. Thus, the critical issue 
that must be addressed in determining the country of origin of the CardDock units is 
whether the foreign components are substantially transformed as a result of the opera- 
tions performed in the U.S. That is, does the name, character or use of the foreign compo- 
nents change as a result of the processing and assembly operations performed to 
manufacture the CardDock units in the U.S. 

Customs has previously considered the issue of whether the processing and assembly of 
electronic components into a finished article results in a substantial transformation of the 
individual components. 

In HQ 711967 (March 17, 1980), Customs held that television sets which were assembled 
in Mexico with printed circuit boards, power transformers, yokes and tuners from Korea 
and picture tubes, cabinets, and additional wiring from the U.S. were products of Mexico 
for country of origin marking purposes. The U.S. and Korean parts were substantially 
transformed by the processing performed in Mexico and all the components lost their indi- 
vidual identities to become integral parts of the new article—a television. In HQ 730952 
(May 18, 1988), Customs held that electrical components consisting of coils, capacitors and 
cases were substantially transformed as a result of being assembled into plug-in adapters 
(e.g., rectifiers). Customs stated that the individual parts lost their separate identities as a 
result of the assembly operation in that they became integral parts of a new article—a 
plug-in adapter. In HQ 732350 (June 23, 1989), Customs held that foreign transducers 
which were assembled with U.S. components to make hearing aids in the U.S. were sub- 
stantially transformed asa result of the U.S. operations. Customs stated that the transduc- 
ers lose their separate identity as a result of the assembly operation in that they become an 
integral part ofa new article of commerce—a hearing aid—with a new, name, character and 
use. In HQ 734045 (October 8, 1991), Customs held that foreign subassemblies and other 
components imported into Hong Kong which were processed and assembled with other 
domesticcomponents to make laptop and notebook personal computers were substantially 
transformed as a result of the Hong Kong operations. Customs stated that the subassem- 
blies and other components when combined together to make the computer lose their sepa- 
rate identity, acquire new attributes, and become part of a new article of commerce—the 
personal computer. Customs also stated that the Hong Kong processing results in an 
article that has a new name, that of a personal computer, a new character that is visibly 
different than any of the individual components, and a new use in that it can process and 
display information. 

Based on the totality of the circumstances of this case and consistent with the Customs 
rulings cited above, we find that the foreign components that are processed and assembled 
with U.S. origin Bay Boards (an essential component of the finished article) in the 
manufacture of CardDock units in the U.S., in the manner described above, are substan- 
tially transformed as a result of the operations performed in the U.S. The name, character, 
and use of the ISA boards, frame assemblies and connector cables change as a result of the 
assembly operations performed in the US. Like the electrical components in HQ 730952 
and the transducers in HQ 732350, the ISA boards, frame assemblies and connector cables 
after being assembled with U.S. origins Bay Board lose their separate identity and become 
an integral part of a CardDock unit as a result of the assembly operations. The character 
and use of the foreign components are changed as a result of the assembly operations per- 
formed in that the finished article, a CardDock unit, is visibly different from any of the indi- 
vidual foreign components and acquires a new use, which is the processing of information. 
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Based on the reasons stated above, we find that the foreign components (ISA boards, 
frame assemblies and connector cables) which are assembled with U.S. origin Bay Boards 
into CardDock units in the United States, in the manner described above, are substantially 
transformed as a result of the U.S. operations. Accordingly, the country of origin of the 
CardDock units is the United States. 

Holding: “Sha. 

Based on the facts presented, foreign ISA boards, frame assemblies and connector cables 
which are assembled with U.S. origin Bay Boards into CardDock units in the United States, 
in the manner described above, are substantially transformed as a result of the.U.S. opera- 
tions. Accordingly, the country of origin of the CardDock units is the United States. 

Notice of this final determination will be given in the Federal Register as required by 
19 CFR 177.29. 

Any party-at-interest other than the party which requested this final determination may 
request, pursuant to 19 CFR 177.31, that Customs reexamine the matter anew and issue a 
new final determination. G ' 

Any party-at-interest may, within 30 days after publication of the Federal Register notice 
referenced above, seek judicial review of this final determination: before the’ Court of 
International Trade. 

Harvey B Fox, 
Director, 
Office of Regulations and Rulings. 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, August 9, 1995. 
VAL R:C:M: 546040 KCC 
Category: Valuation 


Mr. DARRYL WM. GOLDEN 
NORMAN KRIEGER, INC. 
PO. Box 92599 

Los Angeles, CA 90045 


Re: Cotton fee assessment to sets containing non-cotton components. 


DEAR MR. GOLDEN; 
This is in regards to your letters dated January 19, and May 24, 1995, to Customs in New 
York, on behalf of Joni Blair, concerning the method of calculating the Cotton Fee to cotton 


and non-cotton garments classified as sets. We regret the delay in responding to your 
request. 


Facts: 


Your client, Joni Blair, imports cotton garments with belts which are classified as sets 
under the Harmonized Tariff Schedule of the United States (HTSUS). Although the belts 
do not contain cotton, you state that the value of the belts is being added to the value of the 
cotton garments for purposes of calculating the Cotton Fee. Additionally, you state that the 
invoices for the sets list the value and weights separately for the cotton garments and non- 
cotton belts. You contend that the value of the belts should be deducted before the Cotton 
Fee is calculated. 


Issue: 

Does the Cotton Fee apply to non-cotton components of a set which does contain some 
cotton components? 
Law and Analysis: 


The U.S. Customs Service is charged with implementing over 400 laws and regulations of 
various Agencies and Departments of the United States Government including collecting 
the Cotton Fee for the Department of Agriculture, Agricultural Marketing Service, for the 
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Cotton Research and Promotion Program. As promulgated by Department of Agriculture, 
certain HTSUS classifications of imported cotton and cotton-containing products are sub- 
ject to the Cotton Fee assessment. 

In this case, the article imported is a set composed of cotton and non-cotton components. 
We assume that the set is classifiable pursuant to General Rule of Interpretation 3(b) or 
3(c), HTSUS. Customs e-mail message #3131011 dated May 11, 1993, sets forth the report- 
ing requirements for sets classifiable pursuant to GRI 3(b) or 3(c), HTSUS. In general, the 
reporting requirements state that the first line describe the entire set which should be 
marked with a “X.” The description should include the set’s classification, total value, 
quantity and charges, duties, taxes and fees associated with the set. Then, on a separate 
line, each component of the set should be marked with a “V” and be described as if it were 
separately imported. Thereafter, the reporting requirements state: 


DUTY, MERCHANDISE PROCESSING FEE (MPF), AND HARBOR MAINTE- 
NANCE FEE (HMF) WILL BE CALCULATED BASED ON THE “X” LINE. ALL 
OTHER DUTIES INCLUDING COUNTERVAILING (CVD) AND DUMPING 
(ADD), FEES, AND TAXES, WILL BE CALCULATED BASED ON THE “V” LINE. 


Based on this information, the Cotton Fee does not apply to non-cotton components in a 
set. The Cotton Fee is applied at the “V” line to cotton components, i.e., those HTSUS pro- 
visions which the Department of Agriculture has designated as cotton provisions. Since the 
belt does not contain cotton and assuming that its “V” line classification is not be listed 
among the HTSUS provisions to which the Cotton Fee applies, the Cotton Fee would not be 
assessed. It is our opinion that the assessment of the Cotton Fee to components of a set 
should be performed pursuant to the requirements set forth in e-mail message #3131011. 


Holding: 
The Cotton Fee is applied at the “V” line to cotton components. Since the belt does not 
contain cotton, the Cotton Fee should not be applied. The assessment of the Cotton Fee to 


components of a set should be performed pursuant to the requirements set forth in e-mail 
message #3131011. 


THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 5, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
Harvey B. Fox, 


Director, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF THERMOELECTRIC MODULES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of thermoelectric modules. These articles function primarily as light 
weight cooling devices in portable refrigerators, air conditioners and in 
a variety of temperature-sensitive electronic instruments. Notice of the 


proposed revocation was published on August 2, 1995, in the CUSTOMS 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 27, 1995. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Metals 
and Machinery Classification Branch (202) 402-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On August 2, 1995, Customs published a notice in the Customs BUL- 
LETIN, Volume 29, Number 31, proposing to revoke NY ruling 888686, 
dated August 24, 1993, which classified certain thermoelectric modules 
as machinery, plant, or laboratory equipment, whether or not electri- 
cally heated, for the treatment of materials by a process involving a 
change of temperature such as heating or cooling, in subheading 





U.S. CUSTOMS SERVICE 35 


8419.50.00, Harmonized Tariff Schedule of the United States (HTSUS). 
No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 888686 to reflect the proper classifica- 
tion of the thermoelectric modules as other refrigerating or freezing 
equipment, in subheading 8418.69.00, HTSUS. The rate of duty under 
this provision is 2.3 percent. HQ 957487 revoking NY 888686 is set 
forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CPR 177.10(c)(1)). 


Dated: September 5, 1995. 


MakrvIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 5, 1995. 


CLA-2 R:C:M 957487 JAS 
Category: Classification 


Tariff No. 8418.69.00 
Dr. LESTER H. Vocr, Px.D. 


21205 Country Farm Lane 
Trabuco Canyon, CA 92679 


Re: NY 888686 revoked; thermoelectric module, cooler; solid-state heat pump for transfer 
of heat by application of electric current, cooling sources in portable refrigerators, air 
conditioners and precision instruments; other machinery, plant or laboratory equip- 
ment forthe treatment of materials, Subheading 8419.50.00; principal purpose, Chap- 
ter 84, Note 7; Customs cooperation council classification opinion 8418.69/1. 

DEAR Dr. Voct: 


Inaruling to you, dated August 24, 1993, NY 888686, the Area Director of Customs, New 
York Seaport, held that certain thermoelectric modules were classifiable as machinery, 
plant or laboratory equipment, whether or not electrically heated, for the treatment of 
materials by a process involving a change of temperature such as heating or cooling, in sub- 
heading 8419.50.00, Harmonized Tariff Schedule of the United States (HTSUS). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 888686 was published on August 2, 1995, in the CUSTOMS BULLETIN, 
Volume 29, Number 31. 

Facts: 


The thermoelectric modules in question, also referred to in submitted literature as ther- 
moelectric coolers and solid state heat pumps, are produced in sizes ranging from 1.5in. x 
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1.5 in. to somewhat less than 1.4 in. x 1.4in. Each module consists of a number of thermo- 
electric couples connected electrically in series and thermally in parallel. Semiconductors 
of dissimilar metals form the elements of each individual couple and are soldered to copper 
connecting strips. Ceramic faceplates electrically insulate these connecting strips from 
external surfaces. 

These devices electrically transfer heat from one side of the module to the other by the 
application of DC current to the junction that separates the semiconductors (a thermody- 
namic phenomenon called the Peltier effect) . However, because of the Peltier effect, these 
modules are also capable of generating heat depending on which conductor the current is 
applied to. You state the modules function primarily as light weight cooling devices in por- 
table refrigerators, air conditioners and in a variety of temperature-sensitive electronic 
instruments. The literature describes applications in which these modules are used to dis- 
sipate heat for the purpose of creating a cooling system. We are informed these modules are 
capable of temperature ranges as low as -100 degrees C. 

The provisions under consideration are as follows: 


8418 Refrigerators, freezers and other refrigerating or freezing equipment, 
electric or other; heat pumps, other than air conditioning machines of 
heading 8415; parts thereof: 

Other refrigerating or freezing equipment; heat pumps: 

8418.69.00 Other * * * 2.3 percent 


* * * * * * * 


8419 Machinery, plant or laboratory equipment, whether or not electrically 
heated, for the treatment of materials by a process involving a change of 
temperature such as heating * * * or cooling, other than machinery or 
plant of a kind used for domestic purposes * * * 

8419.50 Heat exchange units: 

8419.50.10 Brazed aluminum plate-fin heat exchangers * * * 

4.2 percent 
8419.50.50 Other * * * 3.4 percent 


Issue: 


Whether the thermoelectric modules in issue are refrigerating or freezing equipment. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

For purposes of goods classifiable in chapter 84 a machine which is used for more than 
one purpose is to be treated as if its principal purpose were its sole purpose. Chapter 84, 
Note 7, HTSUS. Principal use in this context is the use which exceeds any other single use 
of the good. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Relevant heading 84.19 ENs, at p. 1173, state that the machinery and plant of that head- 
ing are designed to submit materials (solid, liquid or gaseous) to a heating or cooling pro- 
cess in order to cause a simple change of temperature, or to cause a transformation of the 
materials resulting principally from the temperature change. The thermoelectric modules 
or coolers in issue do not treat materials as described in this note. In addition, these notes 
specifically exclude refrigerating machinery and heat pumps which are referred to heading 
84.18. The issue, then, is whether the modules in issue are described in heading 8418. 

Heading 84.18 ENsstate, at p. 1169, “[t]he refrigerators and refrigerating equipment of 
this heading are in the main machines or assemblies of apparatus for the production, ina 
continuous cycle of operations, of low temperatures (in the region of 0 degrees C or less) at 
the active cooling element, by the absorption of the latent heat of evaporation of liquefied 
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gases (e.g., ammonia, halogenated hydrocarbons), of volatile liquids or, in the case of cer- 
tain marine types, of water.” (Emphasis added). As written, these notes are not exclusive 
but merely describe examples of machines and apparatus that are considered vettigneatars 
and refrigerating equipment for purposes of heading 84.18. 

Refrigeration is the cooling of a space or substance below the environmental ‘innit 
ture. It involves thermodynamic processes whereby heat is withdrawn from acold body and 
expelled to a hot body. The reverse Peltier effect is among the many methods by.which the 
cooling in a refrigeration cycle can be produced. Refrigeration, Refrigeration, Cycle, 
McGraw-Hill Encyclopedia of Science and Technology, 6th. ed, (1987), 257, 261. 

The thermoelectric modules in issue create low temperatures in the region of 0 degrees C 
or less. The evidence of record indicates this is their principal purpose. Accordingly, these 
modules are provided for in heading 8418. We note that the Compendium of Classification 
Opinions lists decision 8418.69/1, in which the Customs Cooperation Council held that 
thermoelectric batteries which by description and function are identical to the modules.in 
issue here, were refrigerating or freezing equipment of heading 8418. 


Holding: 

The thermoelectric modules, as described, are provided for in heading 8418. They are 
classifiable in subheading 8418.69.00, HTSUS. 
Effect on Other Rulings: 

NY 888686, dated August 24, 1993, is revoked. In accordance with 19 U.S.C. 1625(c)(1), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 


change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN VELTEX PERFECT 
BOWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking New York Ruling Letter (NYRL) 842362, 
dated June 29, 1989, concerning the classification of certain Veltex Per- 
fect Bows. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after November 
27, 1995. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 2, 1995, Customs published in the CusToMs BULLETIN, Vol- 
ume 29, No. 31, a notice of a proposal to revoke NYRL 842362, dated 
June 29, 1989, which held that certain Veltex Perfect Bows made from 
polypropylene and flocked with acrylic, where classified in subheading 
6307.90.9030, Harmonized Tariff Schedule of the United States 
(HTSUS) (1989). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended be section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRL 842362 to reflect the proper classi- 
fication of certain Veltex Perfect Bows, in subheading 3926.40.0000, 
HTSUS. Headquarters Ruling Letter 957710, revoking NYRL 842362, 
is set forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 1, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 1, 1995. 


CLA-2 R:C:F 957710 K 
Category: Classification 


Tariff No. 3926.40.0000 
Ms. JUDY KEARNEY 


NETWORK BROKERS INTERNATIONAL, INC. 
AIRPORT INDUSTRIAL OFFICE PARK 
Building C-1D 

145th Avenue & Hook Creek Blvd. 
Valley Stream, NY 11581 


Re: Tariff classification of veltex perfect bows; revocation of New York Ruling Letter 
(NYRL) 842362. 


DEAR MS. KEARNEY: 

In response to your letter of June 13, 1989, on behalf of Berwick Industries, Inc., the Cus- 
toms Service issued NYRL 842362, dated June 29, 1989, which held that certain Veltex Per- 
fect Bows were classified in subheading 6307.90.9030, Harmonized Tariff Schedule of the 
United States (HTSUS) (1989). This letter is to inform you that NYRL 842362 no longer 
reflects the views of the Customs Service. 





U.S. CUSTOMS SERVICE 39 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), (hereinafter, sec- 
tion 625), notice of the proposed revocation of NYRL 842362 was published on August 2, 
1995, in the CUSTOMS BULLETIN, in Volume 29, No. 31. The following represents our posi- 
tion. 


Facts: 


The merchandise is called a “Veltex Perfect Bow”, items number PFV9 and PFV40. The 
merchandise is made from extruded polypropylene (probably cut from larger strips or 
sheets). One side of the bow is flocked with acrylic, giving it a velvet-like appearance. One 
item measures 38 inches long and 1” inches wide, the other is 86 inches long and 2 inches 
wide. A % inch strip forms the articles into bows. The merchandise is unassembled bows. A 
sample was submitted. 


Issue: 
The issue concerns the proper classification of the merchandise. 
Law and Analysis: 


NYRL 842362, dated June 29, 1989, stated that the bows described above, items number 
PFV9 and PFV40, were not traditionally used during the Christmas season and therefor 
subheading 9505.10.2500, HTSUS, was not applicable. The ruling held that the bows were 
classified in subheading 6307.90.9030, HTSUS (1989) as other made up articles of textile 
materials. 

Under 19 U.S.C. 1625, Customs Headquarters published a notice in the CUSTOMS BULLE- 
TIN and Decisions, Vol. 28, No. 14, dated April 6, 1994, which contained Headquarters Rul- 
ing Letters (HRL) 952969, 955586, dated March 15, 1994, and HRL 955587, dated March 
21, 1994. These rulings revoked NYRL 835867, dated February 3, 1989, NYRL 843277, 
dated July 31, 1989, and HRL 089892, dated October 15, 1991. The rulings concerned the 
classification of similar veltex bows (assembled or unassembled), and whether they were 
classified as other articles for Christmas festivities, Christmas ornaments, in subheading 
9505.10.2500, HTSUS, or as other made up articles of textile materials, in subheading 
6307.90.9986, HTSUS, or as other ornamental articles of plastics, in subheading 
3926.40.0000, HTSUS. The revocation rulings stated that “because of the divergent func- 
tions throughout the year as a decoration for the home, for gifts, etc., the (veltex) bows are 
not traditionally associated or used with the particular festive of Christmas.” Accordingly, 
the veltex bows were not classified in heading 9505. The revocation rulings further stated 
the following. 


The classification of plastics and textile combinations is governed by the legal notes to 
the HTSUSA. Specifically, the ENs to Chapter 39 indicate, in pertinent part, that: 
[The] classification a! yer and textile combinations is essentially governed by 
Note 1(h) to Section XI, Note 3 to Chapter 56 and Note 2 to Chapter 59. 
Because the flocking portion of the veltex bows did not qualify as “textile fabric” within 
the meaning of Section XI and Chapter Notes, it was concluded that the flocking was not 
considered asa fabricand that the veltex bows were not classified in heading 6307, HTSUS. 
The revocation rulings held that by virtue or Rule 1, General Rules of Interpretation, 
HTSUS, the veltex bows as described in the rulings, were classified as other ornamental 
articles of plastic, in subheading 3926.40.0000, HTSUS. Accordingly, the veltex bows as 
described in NYRL 842362, dated June 29, 1989, are also classified in subheading 
3926.40.0000, HTSUS. 


Holding: 

The veltex bows as described above are classified as other ornamental articles of plastic, 
in subheading 3926.40.0000, HTSUS. 

Pursuant to 19 U.S.C. 1625, NYRL 842362, dated June 29, 1989, is revoked. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF TOTE BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a tote bag and a travel case. Notice of the proposed revocation 
was published August 2, 1995, in the CuSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 27, 1995. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a tote bag and travel case. The goods were classified as handbags 
of heading 4202, Harmonized Tariff Schedule of the United States 
(HTSUS) in DD 808509 of April 21, 1995. 

At the request of the National Import Specialist who handles this 
merchandise, Customs reviewed the decision in DD 808509 and deter- 
mined it was in error. On August 2, 1995, notice of Customs intent to 
revoke DD 808509 was published in the CUSTOMS BULLETIN, Volume 29, 
Number 31. No comments were received in response to the notice. 

Headquarters Ruling Letter 957974 revoking DD 808509 is set forth 
as an attachment to this document. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking DD 808509. 


Dated: September 1, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 1, 1995. 


CLA-2 R:C:T 957974 CMR 
Category: Classification 


Tariff No. 4202.92.3030 
Ms. SUSAN KEARNEY DUFFY 


CUSTOMS SPECIALIST 
INTERNATIONAL MERCHANDISING 
WAL-MART STORES, I.c 

702 S.W. 8th Street 

Bentonville, AR 72716-8023 


Re: Revocation of District Ruling (DD) 808509 of April 21, 1995; classification of a tote bag 
and a toiletry travel case. 


DEAR Ms. DuFFy: 

DD 808509 was issued to you on April 21, 1995, and classified two tote bags, styles 
AL-72658 and AL-72674, as handbags in subheading 4202.22.8050, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). Customs reviewed that ruling at the 
request of the National Import Specialist who handles this merchandise. We found the rul- 
ing to be in error. Therefore, we are revoking DD 808509. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), 
notice of the proposed revocation of DD 808509 was published August 2, 1995, in the Cus- 
TOMS BULLETIN, Volume 29, Number 31. 


Facts: 


Style AL-72658 is a tote bag which has an outer surface of nylon satin fabric with imita- 
tion patent leather trim. The bag measures 16” x 14” x 5”. It hasatop zippered closure, a 
zippered inside pocket, two U-shaped shoulder strap handles, and a viny] lining. The front 
of the bag has a gold tone metal ornament affixed to the top front which reads “POISON”, 
the trademark name for a Christian Dior fragrance. The bag is similar to a shopper or gen- 
eral purpose carry all. 

Style AL-72674 is a toiletry travel case which has an outer surface, front and back, of 
nylon fabric with imitation patent leather trim. The bag is rectangular in shape; has a top 
zipper closure, and a viny] lining; and, does not haveacarrying handle or strap. The front of 
the case has a gold tone metal ornament which bears the trademark “PARFUMS CHRIS- 
TIAN DIOR”. The case measures 6.5” x 6” x 3”. 

This office did not receive samples with the request to review DD 808509. Therefore, the 
above descriptions are based upon the descriptions in DD 808509 and the report supplied to 
us by the National Import Specialist who handles this merchandise. 


Issue: 
Were styles AL-72658 and AL-72674 properly classified as handbags in DD 808509? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States 
(HTSUS) is governed by the General Rules of Interpretation (GRIs). GRI 1 provides that 
“classification shall be determined according to the terms of the headings and any relative 
section or chapter notes and, provided such headings or notes DD not otherwise require, 
according to [the remaining GRIs taken in order].” 

Subheading 4202.22, HTSUS, provides for “handbags, whether or not with shoulder 
strap, including those without handle.” Subheading 4202.92, HTSUS, provides for other 
articles not more specifically provided for in the preceding subheadings of 4202, HTSUS, 
and with an outer surface of sheeting of plastic or of textile materials. Included within sub- 
heading 4202.92, HTSUS, are travel, sports and similar bags. 

Additional U.S. Note 1, Chapter 42, provides: 


For the purposes of heading 4202, the expression “travel, sports and similar bags” 
means goods, other than those falling in subheadings 4202.11 through 4202.39, of a 
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kind designed for carryin —— other personal effects during travel, including 
backpacks and shopping bags of this heading, but does not included binocular cases, 
camera cases musical instrument cases, bottle cases and similar containers. 


The term “handbag” is not defined in the HTSUS, however, Customs has recognized in 
earlier rulings the following definitions: 


From the Essential Terms of Fashion: A Collection of Definition: Accessory carried 
primarily by women and girls to hold such items as money, credit cards, and cosmetics. 
From The Fashion Dictionary: Soft or rigid bag carried in hand or on arm. Size, shape, 
handle, etc., depend on fashion. Used by women as container for money and pocket- 
sized accessories. 
From Webster’s New Collegiate Dictionary: 1. traveling bag; 2. a woman’s bag held in 
the hand or hung from a shoulder strap and used for carrying small personal articles 
and money. 
From Webster’s New World Dictionary: A hag, usually of leather or cloth, held in the 
hand or hung by astrap from the arm or shoulder and used, by women, to carry money, 
keys, and personal effects. 
See, Headquarters Ruling Letter (HRL) 957246 of March 29, 1995, and HRL 956666 of 
May 30, 1995. 

The goods at issue were identified in the ruling and DD 808509 as tote bags. Designation 
as “tote” bags, however, is not definitive of classification. The National Import specialist 
who handles this merchandise found advertisements for virtually identical merchandise as 
tote bags in which the hags were promoted as carry-alls for holding a variety of items. 

Customs views tote bags, generally, as multipurpose bags which are used to carry any 
number of sundry items, such as food, clothing, shoes, etc. See, HRL 950708 of December 
24, 1991. As such, these bags are not viewed as handbags, which based upon the above cited 
definitions, are generally limited in use to carry a collection of relatively small personal 
items such as money, cosmetics, wallets, keys, etc. Instead, Customs views these bags as 
similar to travel bags in that they are used to carry personal effects from place-to-place. 
Holding: 

DD 808509 misclassified the subject goods as handbags in subheading 4202.22.8050. The 
goods are properly classified in the provision for travel, sports and similar bags with an 
outer surface of textile materials, of man-made fibers in subheading 4202.92.3030, 
HTSUSA. Therefore, DD 808509 is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)) 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 43 


PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF A WOMAN’S TANK TOP 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify’ a ruling pertaining to the tariff 
classification of a woman’s tank top. Comments are invited on the cor- 
rectness of the proposed ruling. 


DATE: Comments must be received on or before October 27, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W.,, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W, Suite 
4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, 
Textile Classification Branch, (202) 482-7047. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a woman’s tank top. 

In District Ruling (DD) 802308, dated October 18, 1994, a woman’s 
cotton knit upper body garment was classified by the Customs port at 
Chicago under subheading 6109.10.0070, Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA), which provides for 
“[T]-shirts, singlets, tank tops and similar garments, knitted or cro- 
cheted; of cotton * * * women’s or girls’; other: other.” This ruling letter 
is set forth in “Attachment A.” 

The determinative issue in the instant case is whether the garment at 
issue meets the definition of a tank top so as to warrant classification 
under subheading 6109.10.0060, HTSUSA. Customs has consistently 
held that women’s sleeveless upper body garments which DD not have 
functioning front or back openings and feature scoop necks which fall 
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below the nape, two-inch wide shoulder straps, hemmed bottoms and 
provide sufficient coverage so as to be suitable for use as outerwear, are 
classifiable as tank tops under subheading 6109.10.0060, HTSUSA. 

Customs intends to modify DD 802308 to reflect proper classification 
of the woman’s tank top in subheading 6109.10.0060, HTSUSA. Before 
taking this action, consideration will be given to any written comments 
timely received. Proposed HRL 957976, which serves to modify DD 
802308, is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: September 1, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Chicago, IL, October 18, 1994. 


CLA~2-62:CO:CH: DGD I05 802308 
Category: Classification 


Tariff No. 6109.10.0070 
Ms. JuDy A. MESZAROS 


KMART CORPORATION 
INTERNATIONAL HEADQUARTERS 
3100 West Big Beaver Road 
Troy, MI 48084-3163 


Re: The tariff classification of women’s knitted cotton garment which is similar to a tank 
top from Hong Kong. 


DEAR MS. MESZAROS: 

In your letter dated September 15, 1994, you requested a classification ruling. Your sam- 
ple will be returned as you requested. 

The submitted sample, style number 1271, is manufactured of 100% cotton jersey finely 
knitted fabric for women. The garment is sleeveless and has two inch shoulder straps, a 
scoop neckline, a decorative/non-functional two button front placket and a hemmed 
bottom. 

Theapplicable subheading for 1271 will be 6109.10.0070, Harmonized Tariff Schedule of 
the Unites States (HTS), which provides for T-shirts, singlets, tank tops and similar gar- 
ments. Knitted or crocheted: of cotton: women’s or girls’: other: other. The duty rate is 
21%. 

The garment falls within textilecategory designating 339. Based upon international tex- 
tile trade agreements, as a product of Hong Kong this merchandise is presently subject to 
visa requirements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements ap — tothe subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
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renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the “Status Report On Current Import Quo- 
tas (Restraint Levels)” an internal issuance of the U.S. Customs Service, which is available 
for inspection at your local Customs Office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

j ROBERT LEIBMAN, 
(for Richard Roster, 
District Director.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
.Washington, DC 


CLA-2 CO:R:C:T 957976 SK 
Category: Classification 


Tariff No. 6109.10.0060 
JupDY A. MESZAROS 


PRE-CLASSIFICATION SECTION LEADER 
KMART CORPORATION 

INTERNATIONAL HEADQUARTERS 

3100 West Big Beaver Road 

Troy, MI 48084-3163 ° 


Re: Modification of DD 802308 (10/18/94); style number 1271; classification of a ladies’ 
tank top; 6109.10.0060, HTSUSA; The Guidelines for the Reporting Imported Prod- 
ucts in Various Textile and Apparel Categories, CIE 13/88. 


DEAR MS. MESZAROs: 

Thisisin response to your letter of January 30, 1995, in which yourequest a modification 
of District Ruling 802308, issued to you on October 18, 1994, in which the Customs port at 
Chicago classified a women’s upper body garment under subheading 6109.10.0070, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA). You submit that the 
garment classified in DD 802308, referenced style 1271, was properly classifiable as a 
women’s tank top under subheading 6109.10.0060, HTSUSA. Upon your request we have 
reviewed DD 802308 and our analysis follows. 


Facts: 


Style'1271 is a women’s upper body garment made from finely knit 100 percent cotton 
jersey. The garment is sleeveless and has shoulder straps measuring two inches in diame- 
ter. The garment features a scoop neckline, a decorative/non-functional two-button front 
placket and a hemmed bottom. 


Issue: ‘ 
What is the proper classification for style 1271? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative séction or chapter notes, taken in order. Mer- 
chandise that cannot be classified in accordance with GRI 1 is to be classified in accordance 
with subsequent GRI’s. 

Heading 6109, HTSUSA, provides for, “[T]-shirts, singlets, tank tops and similar gar- 
ments, knitted or crocheted.” The determinative issue in the instant case is whether style 
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1271 meets the definition of a tank top. Reference to The Guidelines for the Reporting of 
Imported Products in Various Textile and Apparel Categories, CIE 13/88, (Guidelines) is 
helpful in this instance. The Guidelines were developed and revised in accordance with the 
HTSUSA to ensure uniformity, to facilitate statistical classification, and to assist in the 
determination of the appropriate textile categories established for the administration of 
the Arrangement Regarding International Trade in Textiles. 

The Guidelines, at page 13, offer the following with regard to the classification of tank 
tops: 

“* * * sleeveless [garments] with oversized armholes, with or without a significant 
drop below the arm. The front and back may have a round, V, U, scoop, boat, square or 
other shaped neck which must be below the nape of the neck. The body of the garment 
is supported by straps not over two inches in width reaching over the shoulder. The 
straps must be attached to the garment and not be easily detachable. Bottom hems 
may be straight or curved, side-vented, or of any other type normally found ona blouse 
or shirt, including blouson or draw-string waists or an elastic bottom. The following 
features would preclude a garment from consideration as a tank top: 

1) pockets, real or simulated, other than breast pockets; 

2) any belt treatment including simple loops; 

3) any type of front or back neck opening (zipper, button, or otherwise). 

This office is of the opinion that style 1271 meets all of the tank top criteria noted in the 
Guidelines: the garment is sleeveless, possesses a scoop neck which falls below the nape, 
two-inch wide shoulder straps, a hemmed bottom and does not possess a functional front 
opening. Style 1271 is also suitable for use as outerwear in terms of the amount of body 
coverage it provides. Accordingly, classification is proper under subheading 6109.10.0060, 
HTSUSA. 

Holding: 

DD 802308 is modified. 

Style 1271 is classifiable under subheading 6109.10.0060, HTSUSA, which provides for 
“(T]-shirts, singlets, tank tops and similar garments, knitted or crocheted: of cotton: 
women’s or girls’: other: tank tops: women’s * * *,” dutiable at a rate of 20.6 percent ad 
valorem. The applicable textile quota category is 339. 

JOHN DURANT, 
Director, 
Commercial Rulings Division 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF A REVERSIBLE JACKET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a reversible jacket. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before October 27, 1995. 
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ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 


tions and Rulings, located at Franklin Court, 1099 14th Street, N.W.,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a reversible jacket. The garment was classified as a men’s 
woven cotton jacket of subheading 6201.92, Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA) in District Decision (DD) 
810957 of June 2, 1995. After issuance of the ruling, Customs was 
informed by the importer of an error in the initial ruling request. The 
importer had indicated the garment is a men’s jacket when in fact, itisa 
women’s jacket. Due to this error, the importer requested modification 
of DD 810957. As the difference in gender so changes the classification, 
Customs has chosen to revoke DD 810957. 

DD 810957 is set forth in Attachment “A” to this document. Proposed 
Headquarters Ruling Letter 958253 revoking DD 810957 is set forth in 
Attachment “B” to this document. Before taking this action, consider- 
ation will be given to any written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: August 30, 1995. 


HUBBARD VOLENICK, 
(for John, Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Champlain, NY, June 2, 1995. 


CLA-2-62:S8:S:N:103:JS 
Category: Classification 


Tariff No. 6201.92.1500 and 6201.92.2951 
Ms. HOLLY BROWN 


NORDSTROM, INC. 
1321 Second Avenue 
Seattle, WA 98101 


DEAR Ms. Brown: 

In your letter of May 23, 1995, you requested a tariff classification ruling. Sample of style 
W2250JW021 was submitted for classification. 

Style W2250JW021 is a reversible garment composed of an outer shell of 100% cotton 
woven fabric which you state has been treated for water resistance. The other side has a 
polyester knit fabric. The garment features a full frontal opening with a zippered closure, 
pockets at the waist, and ribbed bottom and cuffs. Your sample is being returned to you. 

Ifthe jacket passes the water resistance test the applicable subheading for the garment is 
6201.92.1500, Harmonized Tariff Schedule of the United States, which provides for men’s 
cotton water resistant jackets. The rate of duty is 6.6%. If the garment does not pass the 
water resistance test the applicable subheading is 6201.92.2051 which provides for men’s 
cotton jackets. The rate of duty is 9.9%. The garment falls into textile category 334. As 
products of Hong Kong, this merchandise is presently subject to visa requirements based 
on international trade agreements and subject to quota reporting. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, we suggest that you check, close to the time of shipment, the 
Status Report On current Import Quotas (Restraint Levels), an internal issuance of the 
U.S. Customs Service, which is available for inspection at your local Customs office. 

Acopy of this ruling should be attached to the entry documents filed at the time this mer- 
chandise is imported. If documents have been filed without a copy, this ruling should be 
brought to the attention of the Customs officer handling the transaction. 

STEPHEN A. LEPAGE, 
(for William Dietzel, 
District Director.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:T 958253 CMR 
Category: Classification 


Tariff No. 6202.92.1500 and 6202.92.2061 
Ms. HOLLY BROWN 


NORDSTROM, INC. 
1321 Second Avenue 
Seattle, WA 98101 


Re: Revocation of District Decision (DD) 810957 of June 2, 1995; classification of a revers- 
ible jacket; men’s v. women’s. 


Dear MS. Brown: 
This is in response to your request of June 16, 1995, that Customs amend DD 810957 of 


June 2, 1995, classifying a reversible jacket as a men’s garment. Your request and a sample 
garment were received by this office. 


Facts: 


The garment at issue, style W2250JW021, is a reversible jacket with one outer shell of 
100 percent cotton woven fabric and the other outer shell is of 100 percent polyester knit 
fabric. (We note the submitted sample had only one label indicating “100 % cotton, Madein 
Hong Kong”.) The cotton woven shell is indicated as treated for water resistance. The gar- 
ment features a full front opening with a reversible zipper for closure, pockets at the waist 
on both sides, rib knit cuffs and a rib knit bottom. The submitted sample is a size medium 
and the garment will be imported in sizes XS-XL. 

In your May 23, 1995, letter requesting | the initial classification ruling letter, you indi- 
cated that the subject garment was a men’s garment. You are requesting modification of 


DD 810957 because after receiving theruling, you were informed that the subject jacketisa 
women’s garment. You indicate in your June 16th letter that the garment will be made in 
women’s sizes and sold in with other women’s apparel. 


Issue: 
Is the subject jacket, style W2250JW021, classifiable as a men’s or women’s jacket? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

As classification of the jacket as a cotton woven garment is not at issue, we will not set out 
the analysis upon which that decision is based, but only address the classification as a 
men’s garment or a women’s garment. 

Note 8, Chapter 62, pertains to classification of garments by gender. That note states: 


Garments of this chapter designed for left over right closure at the front shall be 
regarded as men’s or boys’ garments, and those designed for right over left closure at 
the front as women’s or girls’ garments. These provisions DD not apply where the cut 
of the garment clearly indicates that it is designed for one or other of the sexes. 
Garments which cannot be identified as either men’s or boys’ garments or as women’s 
or girls’ garments are to be classified in the headings covering women’s or girls’ gar- 
ments. 


The reversible zipper closure precludes a gender determination based upon thedirection 
of the closure. Thus, we must look to the cut of the garment. You have submitted a sizing 
chart for style W2250JW021 which indicates at the top of the chart that this garment is a 
Fall 95 women’s jacket. You also submitted a sizing chart for a men’s jacket; style 2250, 
which is the same style. A comparison of the sizing charts shows differences in the body 
length, sleeve length, back width and chest measurements. The body length, sleeve length 
and back width are greater for the men’s jacket. The chest measurements were taken dif- 
ferently for each garment, so those numbers DD not lend themselves to easy comparison. 
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Based on the sizing information, style W2250JW021 is sized for women, i.e., it is sized 
smaller than a comparable men’s jacket to accommodate the generally smaller frame of 
women. 


Holding: 

Style W2250JW021 is properly classified as a women’s jacket. If the jacket passes the 
water resistance test, Additional U.S. Note 2, Chapter 62, the jacket is classified in sub- 
heading 6202.92.1500, HTSUSA, textile category 335, dutiable at 6.6 percent ad valorem. 
If the garment does not pass the water resistance test, the jacket is classified in subheading 
6202.92.2061, HTSUSA, textile category 335, dutiable at 9.4 percent ad valorem. 

DD 810957 is hereby revoked. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF ELECTRIC 
WINDOW REGULATORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of electric window regulators. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before October 27, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, DC. 
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FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of electric window regulators. 

In New York Ruling Letter (NY) 804343, issued on November 30, 
1994, electric window regulators, consisting of a motor and attached 
power-transmission arms, were held to be classifiable under subhead- 
ing 8501.31.40, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for other DC motors of an output exceeding 
74.6 watts but not exceeding 735 watts. NY 804343 is set forth in 
Attachment A to this document. 

Customs Headquarters is of the opinion that the electric window reg- 
ulators are classifiable under subheading 8708.29.50, HTSUS, which 
provides for other accessories for motor vehicle bodies. The window reg- 
ulators are not simply electric motors and cannot be classified under 
heading 8501, HTSUS. Customs intends to revoke NY 804343 to reflect 
the proper classification of the electric window regulators under sub- 
heading 8708.29.50, HTSUS. The basis for this classification decision 
was set forth in HQ 957575, dated July 10, 1995, which was published 
on July 28, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 30. HQ 
957575 modified NY 859234, dated May 8, 1991, wherein similar elec- 
tric window regulators had been classified as electric motors under 
heading 8501, HTSUS. HQ 957575 is set forth in Attachment B to this 
document. Proposed HQ 958351 revoking NY 804343 is set forth in 
Attachment C to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: September 1, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, November 30, 1994. 


CLA-2-85:S:N:N3:113 804343 
Category: Classification 


Tariff No. 8501.31.4000 
Ms. DONNIE B. TURBEVILLE 


BMW MANUFACTURING CORP 
PO. Box 11000 
Spartanburg, SC 29304-4100 


Re: The tariff classification of DC motors from Mexico. 


DEAR MS. TURBEVILLE: 

In your letter dated November 9, 1994, you requested a tariff classification ruling. 

The merchandise is a window regulator, a 90 Watt, DC-motor with attached power- 
transmission arms, designed to raise and lower automobile windows. In Pre-approval 
800092, Customs advised that the item would be classifiable as an electromechanical 
appliance. As you realize, Pre-approval advice is not binding. A motor remains classified as 
a motor even when it has a connected device which transmits its power. While the arms 
connected to the motor are of substantial size, they serve ultimately to transmit the motion 
generated by the motor to the window. 

The applicable subheading for the window regulator will he 8501.31.4000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for electric motors and genera- 
tors, other DC motors, of an output not exceeding 750 W, motors exceeding 74.6 W but not 
exceeding 735 W. The rate of duty will be 5 percent ad valorem. Your letter does not raise the 
issue of NAFTA applicability. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, July 10, 1995. 


CLA-2 R:C:M 957575 LTO 
Category: Classification 


Tariff No. 8708.29.50 
Mk. PAUL J. ROBINSON 


TOWER GROUP INTERNATIONAL, INC. 
6730 Middlebelt Road 
Romulus, MI 48174-2039 


RE: Electric window regulators; HQs 083955, 086832, 087909, 950557, 950834; NY 
859234 modified; section XVI, note 1(1); section XVII, note 2(f); heading 8501; EN 
85.01. 


DEAR MR. ROBINSON: 

This is in response to your letter of December 27, 1994, requesting, on behalf of Rockwell 
International, Inc., the classification of electric window regulators under the Harmonized 
Tariff Schedule of the United States (HTSUS). 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter “section 
625”), notice of the proposed modification of NY 859234 was published May 31, 1995, inthe 
CUSTOMS BULLETIN, Volume 29, Number 22. 


Facts: 


The articles in question are three types of electric window regulators for automobiles. 
The three types are “push and pull,” arm and sector” and “drum and cable.” They are used 


to convert.standard automobile windows to electric power windows. 

The “push and pull.” regulators consist of a motor; tube, cable guide and bracket assem- 
bly; drive cable and catch assembly; shaft assembly; clutch housing; clutch spacer; spring; 
pinion gear; pinion cover; runout tube; and channel assembly. The “arm and sector” regu- 
lators consist of a motor; plate assembly; plate (for mounting); arm, sector gear and roller 
assembly; pin (main pivot); rivets (for mounting); and bearing-sector hold down. The 
“drum and cable” regulators consist of a motor; guide track assembly; glass lift; upper and 
lower cable assemblies; tension spring; motor and adapter plate assembly; drum; drum 
cover; cup-drum cover; downstop bumper; anti-rattle pad; and anti-rattle bumper. 


Issue: 


Whether the window regulators are classifiable as electric motors under heading 8501, 
HTSUS, or as parts of motor vehicles under heading 8708, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, and therefore not dispositive, the ENs provide a com- 
mentary on the scope of each heading of the Harmonized System, and are generally indica- 
tive of the proper interpretation of these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989) 

In NY 859234, issued to you on May 8, 1991, similar electric window regulators were held 
to be classifiable under subheading 8501.10.40, HTSUS, which provides for other brush- 
less DC motors of an output not exceeding 37.5 watts. You have asked this office for recon- 
sideration of the portion of NY 859234 which concerned these goods. 
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The headings under consideration are as follows: 


8501 Electric motors and generators (excluding generating sets) 
8708 Parts and accessories of the motor vehicles of headings 8701 to 8705 


Section XVI, note 1(1), HTSUS, states that section XVI (chapters 84 and 85) does not 
cover articles of section XVII (chapters 86 to 89). However, note 2(f) to section XVII, 
HTSUS, states that the expressions “parts” and “parts and accessories” do not apply tothe 
electrical machinery or equipment of chapter 85, even if they are identifiable as goods of 
section XVII, HTSUS. Thus, if the articles are classifiable under heading 8501, HTSUS, 
they cannot be classified as parts under heading 8708, HTSUS. 

EN 85.01, pg. 1333, states that “[e]lectric motors are machines for transforming electri- 
cal energy into mechanical power.” “Rotary motors,” which produce mechanical power in 
the form of a rotary motion, “remain classified here even when they are equipped with pul- 
leys, with gears or gear boxes, or with a flexible shaft for operating hand tools.” EN 
85.01(1)(A), pgs. 1333-1334. This heading also includes “outboard motors” in the form ofa 
unit comprising an electric motor, shaft, propeller and a rudder. EN 85.01, pg. 1334. 

Based on these notes, heading 8501, HTSUS, has been broadly interpreted to include 
electric motors equipped with additional components, even if those components are “quite 
substantial.” See HQ 086832, dated May 21, 1990. However, it is clear that heading 8501, 
HTSUS, does not encompass every assembly which includes an electric motor. 

In HQ 950834, dated March 6, 1992, we stated that an electric motor is classifiable under 
heading 8501, HTSUS, even when imported with additional components (other than those 
listed in EN 85.01) if: 


(1) those additional i Tae complement the function of the motor [HQ 
083955, dated July 10, 1989]; 

(2) those additional components are devices with which motors are commonly 
equipped [HQ 087909, dated December 26, 1990]; 

(3) those additional components serve merely to transmit the power the 
motors produce [HQ 950557, dated December 26, 1991] 


We then held that automotive passive seat belt rail assemblies, which consisted of a rail 
assembly, buckle assembly, cable assembly and a take up drum/motor drive assembly, were 
not similar to those described in EN 85.01, nor did they fall into any of the three categories 
of assemblies listed above. We stated that “[u]nlike the clutch motor assembly classified in 
HQ 083955, and the windshield wiper motor assemblies classified in HQ 950557 * * *, the 
seat belt assembly contains the actual mechanism or device the motor serves to power.” 

The window regulators each consist of a motor and various assemblies. For example, the 
“push and pull” regulators include a tube, cable guide and bracket assembly and a drive 
cable and catch assembly. The “arm and sector” regulators include a plate assembly and 
arm, sector gear and roller assembly. The “drum and cable” regulators include a guide 
track assembly, upper and lower cable assemblies, and a motor and adapter plate assembly. 

The window regulators are not similar to the motor assemblies described in EN 85.01, 
nor do they fall in any of the categories listed in HQ 950834. In HQ 950557, we stated that 
windshield wiper motors consisting of a motor, gear mechanisms and shafts, remained 
classifiable under heading 8501, HTSUS, because these components “serve merely to 
transmit the power the motors produce.” 

The additional components of the motor assemblies in question, however, are more sub- 
stantial than the assemblies of HQ 950557. For example, the window regulators include 
mounting brackets for the entire assembly, not just the motor itself. They also include com- 
ponents to hold and/or move the window. The window regulators are not simply electric 
motors, and therefore, cannot be classified under heading 8501, HTSUS. 

Heading 8708, HTSUS, describes parts and accessories of the motor vehicles of headings 
8701 to 8705, HTSUS. The electric window regulators are principally used on the motor 
vehicles of headings 8703 and 8704, HTSUS. Therefore, they are classifiable under sub- 
heading 8708.29.50, HTSUS, which describes other parts and accessories for motor vehicle 
bodies. 


Holding: 

The electric window regulators are classifiable under subheading 8708.29.50, HTSUS, 
which provides for other parts and accessories for motor vehicle bodies. The corresponding 
rate of duty for articles of this subheading is 3% ad valorem. 


NY 859234 is modified accordingly. In accordance with section 625, this ruling will 
become effective 60 days after publication in the CUSTOMS BULLETIN. Publication of rulings 
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or decisions pursuant to section 625 does not constitute a change of practice or position in 
accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:M 958351 LTO 
Category: Classification 
Tariff No. 8708.29.50 
Ms. DONNIE N. TURBERVILLE 


BMW MANUFACTURING CORP 
PO. Box 11000 
Spartanburg, SC 29304-4100 


Re: Electric window regulators; HQ 957575; NY 804343 revoked. 


DEAR MS. TURBERVILLE: 
This is in response to your letter of August 8, 1995, requesting the classification of an 
electric window regulator under the Harmonized Tariff Schedule of the United States 


(HTSUS). Specifically, you request that we reconsider NY 804343, dated November 30, 
1994, in light of our decision in HQ 957575, which was published July 26, 1995, in the Cus- 
TOMS BULLETIN, Volume 29, Number 30, pursuant to section 625(c)(1), Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter “section 625”). 


Facts: 


The articles in question are electric window regulators, which consist of a 90 Watt DC- 
motor and attached power-transmission arms. The window regulator is used to convert 
standard automobile windows to electric power windows. 


Issue: 


Whether the window regulators are classifiable as electric motors under heading 8501, 
HTSUS, or as parts of motor vehicles under heading 8708, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

In NY 804343, issued to you on November 30, 1994, the electric window regulators were 
held to be classifiable under subheading 8501.31.40, HTSUS, which provides for other DC 
motors ofan output exceeding 74.6 watts but not exceeding 735 watts. In HQ 957575, dated 
July 10, 1995, which was published on July 26, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 30, similar electric window regulators were classified under subheading 
8708.29.50, HTSUS, which provides for other accessories for motor vehicle bodies (HQ 
957575 modified NY 859234, dated May 8, 1991, wherein the electric window regulators 
had been classified as electric motors under heading 8501, HTSUS). For the reasons set 
forth in HQ 957575, the window regulators in question are also classifiable under subhead- 
ing 8708.29.50, HTSUS, and NY 804343 is revoked. 
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Holding: 


The electric window regulators are classifiable under subheading 8708.29.50, HTSUS, 
which provides for other accessories for motor vehicle bodies. The corresponding rate of 
duty for articles of this subheading is 3% ad valorem. 


Effect on Other Rulings: 
NY 804343, dated November 30, 1994, is revoked. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF TWO RULING LETTERS 
RELATING TO CLASSIFICATION OF WOMEN’S WOVEN 
BLOUSES WITH DETACHABLE COLLARS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two rulings pertaining to the tariff 
classification of certain women’s woven blouses with detachable col- 


lars. Comments are invited on the correctness of the proposed rulings 


DATE: Comments must be received on or before October 27, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 


tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 as 
amended by section 623 of Title VI (customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to modify two rulings pertaining to the tariff classifi- 
cation of certain women’s woven blouses with detachable collars. 

District Decision 810163 of June 2, 1995, and District Decision (DD) 
809342 of May 18, 1995, differed in classification treatment of detach- 
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able collars imported with woven blouses. In DD 810163, one collar was 
classified with the blouse as a composite good, and the additional collar 
was separately classified. In DD 809342, the classification of the collars 
was not directly addressed, but it appears all were classified with the 
blouse as composite goods. 

Customs believes only one detachable collar may be classified with 
the blouse in these cases because at that point the two items “form a 
whole”. The additional collars are classified with the “whole”, or com- 
posite, as part of a set. The full analysis is set forth in the attached pro- 
posed modification ruling letters. 

DD 810163 and DD 809342 are set forth in attachments “A” and “B”, 
respectively. Headquarters Ruling Letters 958382 and 958386 modify- 
ing the district decisions are set forth in attachments “C” and “D”, 
respectively. Before taking this action, consideration will be given to 
any written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: September 1, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Philadelphia, PA 
CLA-2-62:S:N:N-3:102 
Category Classification 


Tariff No. 6206.30.40 and 6217.10.9010 
MR. ROMMEL REDITO 


THE APPAREL GROUP LTD. 
1370 Avenue of the Americas 
New York, NY 10019 


Re: The tariff classification of a blouse with two detachable collars from Thailand. 
DEAR Mk. REDITO: 


This classification decision under the Harmonized Tariff Schedule of the United States 
is being issued in accordance with the provisions of section 177 of the Customs Regulations 
(19 C.ER. 177). 

This is in response to your request for a tariff classification ruling dated May 4, 1995. 

The submitted sample, style 401136, is a ladies’ blouse with two detachable collars. The 
blouse and collars are all manufactured from 55%. cotton 45% polyester woven fabric. The 
blouse features a band collar, a curved bottom, long sleeves with button cuffs, and a full 
front opening secured by six concealed buttons and one visible button. The band collar has 
five buttons sewn on the inside which are used to attach either collar. The collars each have 
five buttonholes, which match the buttons on the shirt. 

The applicable subheading for the blouse and one collar is 6206.30.3040. Harmonized 
Tariff Schedule of the United States. which provides for women’s cotton blouses. 
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The applicable subheading for the remaining collar is 6217.10.9010, HTS, which pro- 
vides for cotton accessories. 

The blouse and one collar fall within textile category 341. The additional collar falls 
within textile category 459. As a product of Thailand this merchandise is presently subject 
to a visa requirement and quota restraints based upon international textile trade agree- 
ments. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of the shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is avail- 
able for inspection at your local Customs Office. 

Acopy of this ruling should be attached to the entry documents filed at the time this mer- 
chandise is imported. If the documents have already been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

WILLIAM J. LUEBKERT, 
District Director, 
Philadelphia, PA. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
May 18, 1995. 
CLA2-62-CL:DD:CO:CB:120 
Category: Classification 


Tariff No. 6206.30.3010 
Mr. HERBERT J. LYNCH 


SULLIVAN & LYNCH, PC. 
156 State street 
Boston, MA 02109-2508 


Re: The tariff classification of a women’s woven shirt with three detachable collars, 
manufactured in Hong Kong. 


DEAR MR. LYNCH: 

In your letter dated April 18, 1995, you requested a tariff classification ruling on behalf of 
Susan Bristol, Inc., of Boston, Massachusetts. 

The submitted sample, designated style number 11657 when imported in misses sizes, 
21657 when imported in petite sizes and 41621 when imported in women’s sizes, is a 
women’s blouse manufactured from a 100% cotton woven blue denim fabric. 

The garment, which extends to the vicinity of the hips, features a full frontal opening 
secured by seven small plastic buttons, long sleeves with open cuffs, each secured by a 
singlesmall plastic button, sleeve vents extending four and one-halfinches from the ends of 
the sleeves, and a hemmed, generally straight bottom that dips somewhat at the front cen- 
ter to form two points. 

The garment is accompanied by three detachable pointed collars, each of which may be 
secured to the neck area of the garment by means of five small plastic buttons. One collar is 
of a blue denim fabric identical to that of the blouse itself, another is of a plaid twill fabric 
and the third is of a pinwale corduroy fabric. The base of each collar, which includes the 
buttonholes which form the means of attachment to the body of the blouse, is of the same 
blue denim fabric as that of the blouse itself. 

The garment is classifiable under subheading 6206.30.3010, Harmonized Tariff Sched- 
ule of the United States, which provides for other women’s blouses, shirts and shirt- 
blouses, of cotton, with two or more colorsin the warp and/or the filling. The applicable rate 
of duty is 16.3%, ad valorem. This garment falls within textile category designation 341. 

This garment is subject to quota restraints and visa requirements based on international 
textile trade agreements. The designated textile and apparel category may be subdivided 
into parts. If so, quota restraints and visa requirements applicable to the subject merchan- 
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dise may be affected. Since part categories are the result of international bilateral agree- 
ments which are subject to frequent renegotiations and changes, to obtain the most 
current information available, we suggest that you check, close to the time of shipment, the 
Status Report on Current Import Quotas (Restraint Levels), an internal issuance of the U.S. 
Customs Service, which is available for inspection at your local Customs office. 

The sample is being returned to you, as requested. 

This ruling is being issued under the provisions of section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

LyDIA GOLDSMITH, 
(for John M. Regan, 
Acting District Director.) 


A 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:T 958382 CMR 
Category: Classification 
Tariff No. 6206.30.3040 


Mr. ROMMEL REDITO 

THE APPAREL GROUP LTD. 
1370 Avenue of the Americas 
New York, NY 10019 


Re: Modification of district decision 810163 of June 2, 1995; classification of a woven 
blouse with two detachable collars; composite good; set. 


DEAR MR. REDITO: 

On June 2, 1995, Customs issued District Decision (DD) 810163 to you. In that ruling, 
Customs classified a women’s woven blouse with two detachable collars as follows: the 
blouse and one collar were classified as a composite good; and, the other collar was sepa- 
rately classified. We have had occasion to review that ruling and found it to be partially in 
error. Therefore, we are taking this action to correct the error. 


Facts: 


The merchandise at issue, style 401136, consists of a women’s woven blouse and two 
detachable collars. All three items are manufactured from 55 percent cotton/45 percent 
polyester woven fabric. The blouse features a band collar with five buttons sewn on the 
inside of the collar for attaching the detachable collars. The blouse also has long sleeves 
with button cuffs, a full front opening secured by six concealed buttons and one visible but- 
ton, and acurved, hemmed bottom. The detachable collars each have five buttonholes that 
correspond to the buttons on the blouse collar. The merchandise is from Thailand. 


Issue: 
What is the proper classification of the woven blouse and two detachable collars? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (GRIs). GRI 1 provides 
that “classification shall be determined according to the terms of the headings and any rel- 
ative section or chapter notes and, provided such headings or notes do not otherwise 
require, according to [the remaining GRIs taken in order].” 

As stated above, we believe DD 810168 is only partially in error. Classification of the 
woven blouse and one detachable collar as a composite good is correct. The items meet the 
definition of a composite good provided by the Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System. Although not legally binding, the EN are the 
official interpretation of the tariff at the international level. 
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According to the EN, a composite good made up of different components includes: 


not only those in which the components are attached to each other to forma practically 
inseparable whole but also those with separable components, provided these compo- 
nents are adapted one to the other and are mutually complementary and that risen: sll 
they form a whole which would not normally be offered for sale in separate parts. 


In this case, the blouse and each individual collar are separable components that are 
adapted to each other, are mutually complementary, and together form a whole that would 
normally not be sold as separate parts. Although the blouse is complete and is of a type that 
would be sold separately, the attachable collars clearly would not have any use without the 
blouse with which they were designed to be worn. 

It is Customs view that the blouse and one collar form acomposite good. The Explanatory 
Notes describe separable components of composite goods as “together forming a whole.” In 
this case, one collar attached to the blouse forms a whole, i.e., a blouse with a pointed collar. 
The remaining collar is separate from “the whole”. 

Since only one collar may be classified with the blouse as a composite good, the classifica- 
tion of the second collar must be decided. It is here we believe we erred in DD 810163. In DD 
810163 Customs classified the second collar separately under subheading 6217.10.9010, 
HTSUSA, as a clothing accessory. This office believes it is properly considered part of a set 
together with the composite article (blouse and one coliar). in regard to goods put up in sets 
for retail sale, the Explanatory Notes defines sets as goods which: 

(a) consist of at least two different articles which are, prima facie, classifiable in dif- 
ferent headings; 

(b) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 

(C) are put up in a manner suitable for sale directly to users without repacking. 

The composite blouse and collar are classifiable in heading 6206, HTSUSA, which is the 
classification heading applicable to the blouse. This is based on a determination that the 
blouse imparts the essential character to the composite. The extra collar is classifiable in 
heading 6217, HTSUSA. Following the definition of sets stated above, we have at least two 
articles (the composite blouse and extra collar) which are classifiable in different headings 
(6206 and 6217). The items are put together to meet a particular need, i.e., for the purpose 
of clothing a person, and they are put up in a manner suitable for sale directly to users with- 
out repacking. We believe the blouse imparts the essential character to the set and thus, the 
set is classifiable under the provision applicable to the composite which is the heading for 
the woven blouse, heading 6206, HTSUSA. 

Holding: 

Based upon the above analysis, the woven blouse and two detachable collars are classi- 
fied as a set consisting of a composite good (the blouse and one collar) and the remaining 
collar. As the woven blouse imparts the essential character of the composite, as well as the 
set, all items are classified with the blouse in subheading 6206.30.3040, HTSUSA, textile 
category 341, dutiable at 16.3 percent ad valorem. As part of a composite good, one collar is 
included with the blouse for textile category purposes. 

If classified separately, the remaining collar would be classified as a clothing accessory of 
cotton, in subheading 6217.10.9010, HTSUSA, textile category 359. As part of a set, the 
remaining collar is subject to textile quota/visa restraints for category 359. 

DD 810163 is modified to accord with the above. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:T 958386 CMR 
Category: Classification 


Tariff No. 6206.30.3040 
Mr. HERBERT J. LYNCH 


SULLIVAN & LyNcH, PC. 
156 State Street 
Boston, MA 02109-2508 


Re: Modification of District Decision 809342 of May 18, 1995; classification of a woven 
blouse with three detachable collars; composite good; set. 


DEAR Mk. LYNCH: 

On May 18, 1995, Customs issued District Decision (DD) 809342 to you as agent for 
Susan Bristol, Inc. In that ruling, Customs classified a women’s woven blouse with three 
detachable collars. The ruling classified the blouse in subheading 6206.30.3010, Harmo- 
nized Tariff Schedule of the United States Annotated. The detachable collars were not spe- 
cifically addressed in regard to their classification, thus it appears they were classified with 
the garment. We have had occasion to review DD 809342 and found it to be partially in 
error. Therefore, we are taking this action to correct the error. 


Facts: 


The merchandise at issue, style 11657, misses size, consists of a women’s woven blouse 
and three detachable collars. When imported in petite sizes the garment is designated style 
21657; and, style 41621, when imported in women’s sizes. The blouse is manufactured 
from 100 percent cotton woven blue denim fabric. The blouse extends to the vicinity of the 
hips and features a band collar with five buttons sewn on the inside of the collar for attach- 
ing the detachable collars. The blouse also has long sleeves with button cuffs, sleeve vents 
extending four and one-half inches from the ends of thesleeves, a full front opening secured 
by seven buttons, anda hemmed, generally straight bottom that dips somewhat at the front 
center to form two points. 

The detachable collars each have five buttonholes that correspond to the buttons on the 
blouse collar. One collar is of the same blue denim fabric as the blouse. Another collar is ofa 
plaid twill and the third is of a pinwale corduroy fabric. The base of each collar has five but- 
tonholes that correspond to the buttons on the blouse and is of the same blue denim fabric 
as the blouse. 

The merchandise is of Hong Kong origin. 


Issue: 
What is the proper classification of the woven blouse and three detachable collars? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (GRIs). GRI 1 provides 
that “classification shall be determined according to the terms of the headings and any rel- 
ative section or chapter notes and, provided such headings or notes do not otherwise 
require, according to [the remaining GRIs taken in order].” 

As stated above, we believe DD 809342 is only partially in error. Classification of the 
woven blouse and one detachable collar as a composite good is correct. The items meet the 
definition of a composite good provided by the Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System. Although not legally binding, the EN are the 
official interpretation of the tariff at the international level. 

According to the EN, a composite good made up of different components includes: 

not only those in which the components are attached to each other to forma practically 
inseparable whole but also those with separable components, provided these compo- 
nents are adapted one to the other and are mutually complementary and that jugular 
they form a whole which would not normally be offered for sale in separate parts. 


In this case, the blouse and each individual collar are separable components that are 
adapted to each other, are mutually complementary, and together form a whole that would 
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normally not be sold as separate parts. Although the blouse is complete and is of a type that 
would be sold separately, the attachable collars clearly would not have any use without the 
blouse with which they were designed to be worn. 

It is Customs view that the blouse and one collar form acomposite good. The Explanatory 
Notes describe separable components of composite goods as “together forming a whole.” In 
this case, one collar attached to the blouse forms a whole, i.e., a blouse with a pointed collar. 
The remaining collars are separate from “the whole”. 

Since only one collar may be classified with the blouse as a composite good, the classifica- 
tion of the remaining collars must be decided. It is here we believe we erred in DD 809342. 
In DD 809342, it appears Customs classified the remaining collars with the blouse as part 
of the composite good. This office believes the additional collars are properly considered 
part of a set together with the composite article (blouse and one collar). In regard to goods 
put up in sets for retail sale, the Explanatory Notes defines sets as goods which: 

(a) consist of at least two different articles which are, prima facie, classifiable in dif- 
ferent headings; 

(b) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking. 


The composite blouse and collar are classifiable in heading 6206, HTSUSA, which is the 
classification heading applicable to the blouse. This is based on a determination that the 
blouse imparts the essential character to the composite. The extra collars are classifiable in 
heading 6217, HTSUSA. Following the definition of sets stated above, we have at least two 
articles (the composite blouse and extra collar) which are classifiable in different headings 
(6206 and 6217). The items are put together to meet a particular need, i.e., for the purpose 
of clothing a person, and they are put up in a manner suitable for sale directly to users with- 
out repacking. We believe the blouse imparts the essential character to the set and thus, the 
set is classifiable under the provision applicable to the composite which is the heading for 
the woven blouse, heading 6206, HTSUSA. 

Holding: 

Based upon the above analysis, the woven blouse and three detachable collars are classi- 
fied as a set consisting of a composite good (the blouse and one collar) and the remaining 
collars. As part of a composite good, one collar is included with the blouse for textile cate- 
gory purposes. 

If classified separately, the remaining collars would be classified as clothing accessories 
of cotton, in subheading 6217.10.9010, HTSUSA, textile category 359. As part ofa set, the 
remaining collars are subject to textile quota/visa restraints for category 359. 

DD 809342 is modified to accord with the above. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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WITHDRAWAL OF PROPOSED REVOCATION OF RULING 
LETTERS RELATING TO TARIFF CLASSIFICATION OF 
TRAVEL SHEETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed revocation of tariff’ classifi- 
cation ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is withdrawing its proposed revocation of two rulings 
pertaining to the tariff classification of certain travel sheets. Notice of 
the proposed revocation was published July 26, 1995, in the Customs 
BULLETIN, Volume 29, Number 30. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after November 
27, 1995. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 26, 1995, Customs published in the CUSTOMS BULLETIN, Vol- 
ume 29, Number 30, proposing to revoke District Decision (DD) 
801305, dated September 4, 1994, and Headquarter Ruling Letter (HQ) 
956038, dated June 22, 1994, concerning the tariff classification of cer- 
tain travel sheets in heading 6307, HTSUSA. In the alternative, classifi- 
cation was proposed in heading 6302, HTSUSA. One comment was 
received from an interested party. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is withdrawing its proposed revocation of DD 801305 
and HQ 956038. Additional rulings which were found to be in error, 
namely, HQ 088149, dated December 27, 1991, HQ 089137, dated 
August 6, 1991 (affirming the determination in HQ 088149), and HQ 
089134, dated August 8, 1991, will be revoked to reflect proper classifi- 
cation of the merchandise in heading 6307, HTSUSA. Customs position 
is reflected in HQ 957767, a copy of which is set forth in the Attachment 
to this document. 
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Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 1 177.10(c)(1)). 


Dated: August 30, 1995. 


- HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 30, 1995. 


CLA-2 R:C:T 957767 jb 
Category: Classification 
Tariff No. 6307.90.9989 

BARBARA BOYD 

DESIGN SALT NORTH AMERICA 

PO. Box 1220 

Redway, CA 95560 


Re: Request for reconsideration of DD 801305; double travelsheet sleeping bag liner; 
United States v. Carborundum. 


DEAR MS. Boyp: 

This is in reference to our letter of July 13, 1995, informing you of the proposed revoca- 
tion of District ruling (DD) 801305, dated September 6, 1994, and Headquarter ruling (HQ) 
956038, dated June 22, 1994, concerning the classification of a travel sheet and double 
travel sheet, respectively. In our letter of July 13, 1995, you were advised that we were 
reviewing DD 801305 and HQ 956038 for possible revocation. Upon further consideration 
of the matter, we have decided to withdraw our proposal of.revocation and affirm DD 
801305 and HQ 956038. Furthermore, additional rulings which were found to be in error, 
namely, HQ 088149, dated December 27, 1991, HQ 089137, dated August 6, 1991 (affirming 
the determination in HQ 088149), and HQ 089134, dated August 8, 1991, will be revoked to 
reflect proper classification of the merchandise. 


Facts: 


The merchandise in question consists of a Double TravelSheet measuring 70 inches by 
86 inches, stated to be specifically designed for use as a liner/insert for sleeping bags. It 
opens on one side, has a Velcro closure, and features a pocket for a pillow insert. You state 
that the Double TravelSheet is designed specifically to add warmth, comfort and longevity 
to the sleeping bag used by backpackers and campers, and may be used asa replacement for 
sleeping bags during warm weather camping. It is made of either 100 percent cotton, 100 
percent silk, 100 percent cotton flannel or a 65 percent polyester/35 percent cotton blend 
fabric. 

In both DD 801305 and HQ 956038, the merchandise was classified in heading 6307, 
HTSUSA, in the provision for other made up articles. 


Issue: 

Whether the sleeping bag liner is properly classified in the appropriate provision in head- 
ing 6306, HTSUSA, heading 6302, HTSUSA, or in heading 6307, HTSUSA? 
Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
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GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 

The three plausible classification determinations for this type of merchandise are head- 
ings 6306, 6302 and 6307, HTSUSA. As westated in HQ 089137, classification within head- 
ing 6306, HTSUSA, in the provision for camping goods is not feasible: 


Sleeping bags are specifically excluded from the notes of this heading. Moreover, the 
goods of the heading encompass items that are made of very strong and sturdy materi- 
als suitable for use out of doors. Examples provided by the Explanatory Notes include 
canvas buckets, wash basins, ground-sheets (which are usually waterproof to prevent 
ground moisture from seeping through to sleeping bags), pf pneumatic mattresses 
and hammocks. 

You state that the above rationale was inaccurate, since (1) only padded sleeping 
bags are specifically excluded; and (2) the “strong and sturdy materials” language is 
not a necessary requirement. You cite as examples mosquito netting and light weight 
tents. We agree in part. 

You are correct in claiming that only padded sleeping bags are specifically excluded 
from the camping goods heading into the iatennalie stuffed pi ae We also 
agree that the “strong and sturdy materials” language is not a litmus test for prima 
facie classification of any merchandise in heading 6306, HTSUSA; however, “strong 
and sturdy materials” ARE required for construction of sleeping bags (padded or 
without padding) and articles intended for use similar thereto. 

Heading 6302, HTSUSA, provides for bed linen, table linen, toilet linen and kitchen 
linen. The Explanatory Notes to the Harmonized Commodity Description and Coding Sys- 
tem (EN) to heading 6302, HTSUSA, state: 

These articles are usually made of cotton or flax, but sometimes also of hemp, ramie or 
— fibres, etc.: they are normally of a kind suitable for laundering. They 
include: 

1) Bed linen, e.g., sheets, pillow cases, bolster cases, eiderdown cases.and mattress 
covers 

In support of your claim that the sleeping bag liners are very specialized products, you 
submitted material illustrating that the sleeping bag liners are used in conjunction with 


sleeping bags and sold exclusively by camping goods catalogues, travel accessory cata- 
logues and sporting goods retailers. Furthermore, you show: 


1. the liners are being tested for their ie epee rating by Recreational Equip- 


ment Inc., in the state of Washington, so that t 
his/her specific need; 

2. a dealer’s list of retail stores that currently carry the bag liners; 

3. tear sheets of current catalogues; 

4. numerous articles written about the bag liners by product editors of top selling 
outdoor magazines. 

In United States v. Carborundum Co., 63 CCPA 98, C.A.D. 1172, 536 F.2d 373 (CAFC) 
Cert. den., Carborundum Co. v. United States, 429 U.S. 979 (1976), the appeals court estab- 
lished criteria to be applied to determine in which class or kind of goods an imported article 
belongs. These criteria are: 


1. general physical characteristics of the merchandise; 
2. expectations of the ultimate purchaser; 
3. channels, class or kind of trade in which the merchandise moves; 
4. environment of the sale and the manner in which the merchandise is advertised 
and displayed; 
5. the use, if any, in the same manner as merchandise which defines the class; 
6. economic practicality of so using the import; and 
7. recognition in the trade of this use. 
The literature discussing the sleeping bag liners states: 


Over the last few years a system of modular sleeping bags (or modular sleep sys- 
tems) has been developed * * * Similar to the concept of layered clothing for 6utdoor 
activities where multiple layers of clothes help to adjust to changing temperatures 
(rather than one heavy coat), sleeping bags are used with inserts (liners) or overbags to 
adjust to different climatic conditions. Rather than havinga summer sleeping bagand 
a winter sleeping bag, one uses a summer bag when it’s warm and the summer bag 
with a liner when its colder. When it gets really warm aliner alone will do. Theideaisto 
optimize packing weight and comfort and to save money. 


e consumer can customize the liner for 
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* * * * * * 


Slee ping Bag Liners are used as inserts in modular sleep systems. They add insula- 
tion, k eep the bag clean and provide a more comfortable sleep environment than the 
actual bag. Sleeping bag liners come in two basic cuts (rectangular for rectangular 
shaped sleeping bags and tapered for mummy shaped sleeping bags) and in a wide 
range of materials. 

Additionally, addressing the fabric content of the sleeping bag liners, you state that pres- 
ently the liners come in natural fibers such as cotton, cotton flannel and silk, but in the 
future, production will include a variety of “high tech fabrics” not currently on the market; 
namely, polypropylene, polyester pile (fleece), and nylon taffeta (ceramic coated heat reten- 
tion fabric). The diversity of fabrics will allow the consumer to customize the liner to his/ 
her need, that is, in regard to the particular cold weather or warm weather activity. 

It is the opinion of this office that the material you have submitted proves conclusively 
that your company, Design Salt Liners, manufactures liners directed exclusively for the 
outdoor industry. Point for point, as expressed by the court in Carborundum, you have 
shown that the appearance of the merchandise, the expectations of the purchaser and the 
trade, as well as the merchandising and use of the sleeping bag liners is directed to outdoor 
recreational activities. The liners are sold through outdoor stores and catalogues for out- 
door equipment and are advertized by leading outdoor and backpacking magazines. Addi- 
tional material illustrates how the liners are designed to fit tapered or rectangular sleeping 
bags. The dimension, depth and side of the opening, the shape and even the color are in 
keeping with the most popular sleeping bags on the market. 

Accordingly, it would be erroneous to state that this merchandise is classifiable in head- 
ing 6302, HTSUSA, as bed linen. Although the submitted merchandise, it may be stated, 
might appear to be bed linen, its intended use and marketing does not support such a 
finding. 

Heading 6307, HTSUSA, provides for other made up articles. This heading is a “basket 
provision” for goods which cannot be classified more specifically in the nomenclature. As 
no other provision more specifically describes the submitted merchandise, the sleeping bag 
liners are properly classified as other made up articles. 

Holding: 

The merchandise at issue, the Double TravelSheet, is classified in subheading 
6307.90.9989, HTSUSA, which provides for other made up articles, including dress pat- 
terns: other: other: other: other: other. The applicable rate of duty is 7 percent ad valorem. 
DD 801305 and HQ 956038 are affirmed. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A COMBINATION LINE AND 
CORDLESS HANDSET TELEPHONE 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the Norm American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this notice advises inter- 
ested parties that Customs is modifying a ruling pertaining to the tariff 
classification of a combination line and cordless handset telephone. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 27, 1995. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 2, 1995, Customs published a notice in the CusToMs BUL- 
LETIN, Volume 29, Number 31, proposing to modify a ruling pertaining 
to the tariff classification of a combination line and cordless handset 
telephone. No comments were received in response to this notice. 

In New York Ruling Letter (NY) 867362, dated October 23, 1991, the 
Sony SPP-320 was held to be classifiable under subheading 8517.10.00, 
Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for other telephone sets. Pursuant to section 625(c)(1), Tariff Act 
of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057) (1993), this 
notice advises interested parties that Customs is modifying NY 867362 
to reflect the proper classification of the SPP-320, according to General 
Rule of interpretation 3(b), under subheading 8525.20.50, HTSUS, 
which provides for cordless handset telephones. Headquarters Ruling 
Letter 957837 modifying NY 867362 is set forth in the Attachment to 
this document. 

Publication of rulings or decisions pursuant to 19-U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 6, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, September 6, 1995. 


CLA-2 R:C:M 957837 LTO 
Category: Classification 


Tariff No. 8525.20.50 
Mr. RICHARD HAROIAN 


Sony ELECTRONICS INC. 
1 Sony Drive 
Park Ridge, NJ 07656 


Re: Combination line and cordless handset telephones; NY 867362 modified; heading 
8517; EN 85.17; EN 85.25; EN to GRI 3(b). 
DEAR Mr. HAROIAN; 

This is in response to your letter of April 13, 1995, requesting reconsideration of NY 
887362, dated October 23, 1991, concerning the classification of combination telephone 
sets under the Harmonized Tariff Schedule of the United States (HTSUS). Pursuant to 
section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 


revocation of NY 867362 was published on August 2, 1995, in the CUSTOMS BULLETIN, Vol- 
ume 29, Number 31. 


Facts: 


The subject articles are the Sony SPP-320, Sony SPP-400 and SPP-405 (incorrectly 
referred to as the SPP-4000 and SPP-4050) Cordless Telephones, which are combination 
line and cordless handset telephones. The telephones include the following features: dual 
battery pack system; 10 channel auto-scan; any key talk; low battery indicator; 10 number 
speed dialing; 2-way paging/intercom; noise reduction system; out-of-range alert; on-hook 
dialing; temporary memory; wall-mountable base. 

Issue: 


Whether the combination line and cordless handset telephones are classifiable as electri- 
cal apparatus for line telephony under heading 8517, HTSUS, or as transmission appara- 
tus for radiotelephony, whether or not incorporating reception apparatus or sound 
recording or reproducing apparatus, under heading 8525, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
and therefore not dispositive, the ENs provide a commentary on the scope of each heading 
of the Harmonized System, and are generally indicative of the proper interpretation of 
these headings. See T.D. 89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The headings under consideration are as follows: 


8517 Electrical apparatus for line telephony or telegraphy, including such 
apparatus for carrier-current line systems * 

8525 Transmission apparatus for radiotelephony, radiotelegraphy, radio- 
broadcasting or t aeviadate: whether or not incorporati ngr reception appa- 
ratus or sound recording or reproducing apparatus * 

In NY 867362, dated October 23, 1991, the Sony SPP-320, a predecessor to the SPP-400 
and SPP-405, was held to be classifiable under subheading 85 17.10.00, HTSUS, which pro- 
vides for other telephone sets. You contend that the SPP-320, SPP-400 and SPP-405 are 
classifiable, according to GRI 3, under subheading 8525.20.50, HTSUS, which provides for 
cordless handset telephones. 

The SPP-320, SPP-400 and SPP-405 are combination line and cordless handset tele- 
phones. EN 85.17, pg. 1861, states that heading 8517, HTSUS, covers telephone sets “for 
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making and receiving calls from other apparatus in the network.” The note further states 
that the sets consist of a transmitter, receiver, bell or buzzer, switching device and dialing 
selector. The SPP-320, SPP-400 and SPP-405 incorporate line telephone sets, and are 
therefore prima facie classifiable under heading 8517, HTSUS. 

EN 85.25, pg. 1374, states that heading 8525, HTSUS, covers transmission apparatus 
for radiotelephony, which is used “for the transmission of signals (representing speech, 
messages or still pictures) by means of electro-magnetic waves which are transmitted 
through the ether without any line connection.” The note further states that this group 
includes “[p]ortable radio-telephones.” The SPP-320, SPP-400 and SPP-405 incorporate 
pontrrgs handset telephones, and aretherefore prima facie classifiable under heading 8525, 
HTSUS. 

As the SPP-320, SPP-400 and SPP-405 are prima facie classifiable in more than one 
heading, it is necessary to resort to GRI 3. GRI 3(a) requires that the heading which pro- 
vides the most specific description shall be preferred to headings providing a more general 
description. However, when two or more headings each refer to part only of the components 
contained in a composite good, those headings are to be regarded as equally specific in rela- 
tion to those goods. Headings 8517 and 8525, HTSUS, each refer to part only of the compo- 
nents of the SPP-320, SPP-400 and SPP-405. Accordingly, no heading provides a specific 
description of the devices, and it is necessary to resort to GRI 3(b). 

GRI 3(b), HTSUS, provides that “composite goods consisting of different materials or 
made up of different components, * * * which cannot be classified by reference to 3(a), shall 
be classified as if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable.” The submitted literature describes 
the devices as cordless telephones incorporating a “base telephone for added convenience.” 
You note that consumers purchase them because of the cordless feature. Moreover, the vast 
majority of the value of these devices is attributable to the cordless function (approxi- 
mately 75 percent). See EN to GRI 3(b), pg.5 (factors which determine essential character). 
Accordingly, it is our opinion that the cordless handset telephone provides the SPP-320, 
SPP-400 and SPP-405 with their essential character. They are therefore classifiable under 
subheading 8525.20.50, HTSUS. 


Holding: 

The Sony SPP-320, SPP-400 and SPP-405 Cordless Telephone is classifiable under sub- 
heading 8525.20.50, HTSUS, which provides for cordless handset telephones. The corre- 
sponding rate ’of duty for articles of this subheading is 4.8% ad valorem. 

In accordance with 19 U.S.C: 1625(c)(1), this ruling will become effective 60 days after 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 


U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Effect on Other Rulings: 
NY 867362 dated October 23, 1991, is modified. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION/REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF AUDIO/VIDEO 
SECURITY SYSTEMS AND COMPONENTS THEREOF 


ACTION: Notice of modification/revocation of tariff classification rul- 
ing letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying/revoking rulings pertaining to the tariff 
classification of audio/video security systems and components thereof. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 27, 1995. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On August 2, 1995, Customs published a notice in the Customs BUL- 
LETIN, Volume 29, Number 31, proposing to modify one ruling letter and 
revoke two other rulings pertaining to the tariff classification of audio/ 
video security systems and components thereof. No comments were 
received in response to this notice. 

In DD 806755, issued on March 7, 1995, the Video Door Phone Sur- 
veillance Monitoring System was held to be classifiable under subhead- 
ing 8517.81.00, HTSUS, which provides for other electrical apparatus 
for line telephony. The system’s camera unit and monitor unit, when 
imported separately, were also held to the classifiable in this provision. 
In Headquarters Ruling Letter (HQ) 081783, issued on April 21, 1988, 
the S-3 Security System, and in HQ 082289, issued on December 8, 
1989, the system’s camera unit and monitor unit, when imported sepa- 
rately, were classified under subheading 8517.81.00, HTSUS. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs is modifying DD 806755, and revoking 
HQ 081783 and HQ 0822839, to reflect the proper classification of the 
audio/video security systems, according to General Rule of Interpreta- 
tion 3(c), under subheading 8528.20.00, HTSUS, which provides for 
black or white video monitors. Customs is also of the opinion that the 
systems’ camera units, when imported separately, are classifiable, 
according to note 3 to section XVI, HTSUS, under subheading 
8525.30.90, HTSUS, which provides for other television cameras. The 
systems’ monitor units, when imported separately, are classifiable, 
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according to note 3 to section XVI, HTSUS, under subheading 
8528.20.00, HTSUS. HQ 957743 modifying DD 806755 is set forth in 
Attachment A to this document. HQ 958082 revoking HQ 081783 and 
HQ 082289 is set forth in Attachment B to this document. 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 6, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 6, 1995. 


CLA-2 R:C:M 957743 LTO 
Category: Classification 
Tariff No. 8504.40.80, 8525.30.90, 


8528.20.00, and 8537.10.90 
Mr. DENNIS HECK 


TOWER GROUP INTERNATIONAL 
5420 West 104th Street 
Los Angeles, CA 90045-6069 


Re: Video door phone surveillance monitoring system; camera unit; monitor unit; HQs 
087404, 088748, 957722; DD 806755 modified; GRI 3; composite good; EN to GRI 
3(b); EN to section XVI; section XVI, notes 3 and 4; subheading 8517.81.00. 

DEAR Mk. HECK: 

This is in response to your letter of March 22, 1995, requesting, on behalf of Vivitar Cor- 
poration, reconsideration of DD 806755, dated March 7, 1995, Concerning the classifica- 
tion of a video door phone surveillance monitoring system and components thereof under 
the Harmonized Tariff Schedule of the United States (HTSUS). Pursuant to section 
625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agreement Implementation 
Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed modification 


of DD 806755 was published August 2, 1995, inthe CUSTOMS BULLETIN, Volume 29, Number 
31. 


Facts: 


The article in question is the SMS-4 Video Door Phone Surveillance Monitoring System 
(056434). The system is a complete home or office security system which provides two-way 
audio and one-way video communication. The system consists of a 4-inch monochrome 
monitor, charge-coupled device (CCD) monochrome entry camera unit with mounting kit, 
switching unit, 66-foot extension cord and AC/DC adaptor. The CCD camera can be hard- 
wired to the monitor by means of the existing door bell wiring, or, if for a new installation, a 
single or coaxial cable (not included) may be used. 

The SMC-401B CCD Entry Camera (056442) is a water resistant, shock-proof camera 
that incorporates a2 x 3inch oval speaker and microphone for hands-free video and audio 
capability. The camera utilizes solid-state electronic technology and incorporates a CCD. 
The camera’s power is supplied by the SMS-4R 4” Monitor (056443), which is a mono- 
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chrome monitor with a4 inch (10.1 cm visual display diagonal) flat cathode ray tube (CRT). 
The monitor, which also incorporates a speaker and microphone, is powered by a 110V 
AC/22V DC adaptor. The optional GSU-4 Switching Unit (056467) is a switch box which 
allows the connection of up to four cameras to the monitor unit. The GA04 AC/DC Adaptor 
(056468) is an 11V AC22V DC adaptor and is used to power the monitor, as well as the 
entire system. The GC-66 66-foot Extension Wire (056466) is an insulated wire with fit- 
tings. 

The system is often installed in apartment buildings to permit communication betweena 
monitor located inside an apartment and an external unit located on an outside door. The 
external unit, consisting of the CCD camera, is connected to the internal monitor, which 
enables the resident to see and talk to the visitor. 


Issue: 


Whether the Video Door Phone Surveillance Monitoring System is classifiable according 
to General Rule of Interpretation 3, HTSUS, under heading 8517, HTSUS, which provides 
for electrical apparatus for line telephony, or heading 8525, HTSUS, which provides for 
television transmission apparatus. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
and therefore not dispositive, the ENs provide acommentary on the scope of each heading 
of the Harmonized System, and are generally indicative of the proper interpretation of 

_these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

In DD 806755, issued to you on March 7, 1995, the Video Door Phone Surveillance Moni- 
toring System was held to be classifiable under subheading 8517.81.00, HTSUS, which pro- 
vides for other electrical apparatus for line telephony. You contend that the system is 
classifiable under subheading 8525.30.90, HTSUS, which provides for other television 
cameras. 

The Video Door Phone Surveillance Monitoring System consists of a CCD camera, mono- 
chrome video monitor, switching unit, AC adaptor and extension wire. Both the CCD cam- 
eraand monochrome monitor incorporate a speaker and microphone. Classification of the 
camera unit and monitor unit, when imported separately, is based on note 3 to section XVI, 
HTSUS, which provides as follows: 


composite machines consisting of two or more machines fitted together to form a 
whole and other machines adapted for the purpose of performing two or more comple- 
mentary or alternative functions are to be classified as if consisting only of that compo- 
nent or as being that machine which performs the principal function. 


The audio (speaker and microphone) and video (camera or monitor) components of the 
camera unit and monitor unit are equally important to the overall functioning of each unit. 
It is therefore our opinion that it is not possible to determine which component performs 
each unit’s “principal function.” Thus, in accordance with GRI 1, note 3 to section XVI, 
HTSUS, and based on the principles of GRI 3(c) (see General EN to section XVI, pg. 1133), 
the camera unit is classifiable under subheading 8525.30.90, HTSUS, while the monitor 
unit is classifiable under subheading 8528.20.00, HTSUS, which provides for black and 
white or other monochrome video monitors. See HQ 957722, issued to you on May 12, 1995 
(although not specified, a CCD camera and monitor, imported separately, were similarly 
classified in accordance with note 3 to section XVI, HTSUS). 

If imported separately, the switch box is classifiable under subheading 8537.10.90, 
HTSUS, which provides for other panels for electric control or the distribution of electric- 
ity. The AC/DC adaptor is classifiable under subheading 8504.40.80, HTSUS, which pro- 
vides for other static converters. Both were properly classified in DD 806755. Further, the 
extension wire, which was not considered in DD 806755, is classifiable under subheading 
8544.41.00, HTSUS, which provides for insulated wire, filled with connectors, for a voltage 
not exceeding 80 V. 

As there is no single heading that covers all of the components of this system, it is neces- 
sary to resort to GRI 3, HTSUS, which governs the classification of goods that are, prima 
facie, classifiable under two or more headings. GRI 3(a) requires that the heading which 
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provides the most specific description shall be preferred to headings providing a more gen- 
eral description. However, when two or more headings each refer to part only of the compo- 
nents contained in a composite good, those headings are to be regarded as equally specificin 
relation to those goods. Headings 8504, 8525, 8528, 8537 and 8544, HTSUS, each refer to 
part only of the components of the Video Door Phone Surveillance Monitoring System. 
Accordingly, no heading provides a specific description of the system. 

GRI 3(b), HTSUS, provides that “composite goods consisting of different materials or 
made up of different components, * * * which cannot be classified by reference to 3(a), shall 
be classified as if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable.” The system consists of components 
which are separable but can be attached by cables. The components are “adapted one tothe 
other and are mutually complementary,” in that they form a system that is designed to pro- 
vide two-way audio and one-way video communication. See EN to GRI 3(b), pg. 4. Moreover, 
as the camera unit and monitor unit have specially designed housings and/or mounting 
brackets, “the design and intended use of these components would prevent them from nor- 
mally being sold separately.” See HQ 087404, dated December 7,1990; HQ 957722. Thus, 
the system is a GRI 3(b) composite good, and it is classifiable as if consisting of the compo- 
nent which gives the system its “essential character.” 

The various components of the camera unit and monitor unit “work together to provide 
audio and video communication. The microphone of the camera unit and the speaker of the 
monitor unit (and vice versa) function together to provide two-way audio communication. 
The camera of the camera unit and the monitor of the monitor unit function together to 
provide one-way video communication. As both units are necessary to perform either audio 
or video communication, it is our opinion that they play an equal role in relation to the use 
of the system, and that neither gives the system its essential character. Thus, it is neces- 
sary to resort to GRI 3(c), which states that “[w]hen goods cannot be classified by reference 
to 3(a) or 3(b), they shall be classified under the heading which occurs last in numerical 
order among those which equally merit consideration.” The primary components of the 
system are the camera unit and monitor unit, and therefore, the switching unit, adaptor 
and extension wire do not merit equal consideration. Accordingly, the Video Door Phone 
Surveillance Monitoring System is classifiable under heading 8528, HTSUS, specifically 
under subheading 8528.20.00, HTSUS. DD 806755 is modified with regard to the classifica- 
tion of the complete system, as well as, the camera unit and monitor unit, when imported 
separately. 

The Video Door Phone Surveillance Monitoring System cannot be classified according to 
note 3 to section XVI, HTSUS. The system consists of components connected either by 
means of existing wiring or a single or coaxial cable. It does not consist of machines “fitted 
together to form a whole.” See General EN to section XVI, pg. 1133 (machines must be 
“incorporated one in the other or mounted one on the other, or mounted on acommon base 
or frame or in a common housing”). Further, the system does not consist of machines 
adapted to perform “complementary or alternative functions.” See General EN to section 
XVI, pg. 1132 (i.e., “machine-tools for working metal using interchangeable tools, which 
enable them to carry out different machining operations * * *.”). Thus, reference to note 3 
to section XVI, HTSUS, in this instance is misplaced. 

Finally, we note that the system cannot be classified according to note 4 to section XVI, 
HTSUS, as a “functional unit.” While the system does consist of individual components, 
interconnected by electric cables or other devices, the components do not “contribute 
together to a clearly defined function covered by one of the headings in chapter 84 or 
chapter 85 * * * (emphasis added).” 

Holding: 

The SMS-4 Video Door Phone Surveillance Monitoring System is classifiable, according 
to GRI 3(c), under subheading 8528.20.00, HTSUS, which provides for black or white video 
monitors. The corresponding rate of duty for articles of this subheading is 5% ad valorem. 

If imported separately, the SMC-401B Charge-Coupled Device Monochrome Camera is 
classifiable under subheading 8525.30.90, HTSUS, which provides for other television 
cameras (3.8% ad valorem). The SMS-4R Monitor is classifiable under subheading 
8528.20.00, HTSUS (5% ad valorem). The GSU-4 Switching Unit is classifiable under sub- 
heading 8537.10.90, HTSUS, which provides for other panels for electric control or the dis- 
tribution of electricity (4.8% ad valorem). The GC-66 66-foot Extension Wire is classifiable 
under subheading 8544.41.00, HTSUS, which provides for insulated wire, fitted with con- 
nectors, for a voltage not exceeding 80 V (4.8% ad valorem). The GA04 AC/DC Adaptor is 





74 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 39, SEPTEMBER 27, 1995 


classifiable under subheading 8504.40.80, HTSUS, which provides for other static convert- 
ers (2.7% ad valorem). 

In accordance with 19 U.S.C. 1625(c)(1) this ruling will become effective 60 days after 
publication in the Customs BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Effect on Other Rulings: 


DD 806755, dated March 7, 1995, is modified with regard to the classification of the Video 
Door Phone Surveillance Monitoring System, as well as the camera unit and monitor unit, 
when imported separately. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 6, 1995. 


CLA-2 R:C:M 958082 LTO 
Category: Classification 
Tariff No. 8525.30.90 and 8528.20.00 
Ms. MADELINE B. KUFLIK 


PANASONIC COMPANY 
One Panasonic Way 
Secaucus, NJ 07094 


Re: S-3 Security system (video doorphone); HQ 081783 revoked; HQ 082289 revoked; 
camera unit; monitor unit; HQs 087404, 088748, 957722; GRI 3; composite good; EN 
to GRI 3(b); EN to section XVI; section XVI, notes 3 and 4; subheading 8517.81.00. 


Dear MS. KUFLIK; 

This is in reference to HQ 081783, issued to you on April 21, 1988, and HQ 0822839, issued 
to you on December 8, 1989, which concerned the classification of a security system and 
components thereof under the Harmonized Tariff Schedule of the United States (HTSUS). 
After further review, we have determined that it is necessary to revoke HQ 081783 and HQ 
082289. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), 
notice of the proposed revocation of HQ 081783 and HQ 082289 was published August 2, 
1995, in the CUSTOMS BULLETIN Volume 29, Number 31. 


Facts: 


The subject merchandise is the S-3 Security System (also referred to as the “Video Door- 
phone” intercom system), which is intended to provide video and audio communication 
between a visitor at the door of a residence and the occupant outside. The system consists 
primarily of two components, a camera unit and monitor unit. The camera unit, or “door 
unit” (model VA-9020), consists ofa CCD camera, microphone and speaker, while the mon- 
itor unit (model VA-9010) consists of a video monitor with single-line telephone, which can 
also be used for outgoing and incoming calls. 


Issue: 


Whether the S-3 Security System is classifiable, according to note 3 or 4 to section XVI, 
HTSUS, under heading 8517, HTSUS, which provides for telephonic apparatus. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
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fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
and therefore not dispositive, the ENs provide a commentary on the scope of each heading 
of the Harmonized System, and are generally indicative of the proper interpretation of 
these headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

In HQ 081783, the S-3 Security System was classified according to note 3 to section XVI, 
HTSUS, as other telephonic apparatus under subheading 8517.81.00, HTSUS. In HQ 
082289, the System’s camera unit and monitor unit, when imported separately, were also 
classified under subheading 8517.81.00, HTSUS. 

The system’s camera unit incorporates a microphone and speaker, while its monitor unit 
incorporates a telephone. Classification of these units, when imported separately, is based 
on note 3 to section XVI, HTSUS, which provides as follows: 


a machines consisting of two or more machines fitted together to form a 
whole and other machines adapted for the purpose of performing two or more comple- 
mentary or alternative functions are to be classified as if consisting only of that compo- 
nent or as being that machine which performs the principal function. 


The audio (telephone, speaker and microphone) and video (camera or monitor) compo- 
nents of the camera unit and monitor unit are equally important to the overall functioning 
of each unit. It is therefore our opinion that it is not possible to determine which compo- 
nent performs each unit’s “principal function.” Thus, in accordance with GRI 1, note 3 to 
section XVI, HTSUS, and based on the principles of GRI 3(c) (see General EN to section 
XVI, pg. 1133), the camera unit is classifiable under subheading 8525.30.90, HTSUS, 
which provides for other television cameras, while the monitor unit is classifiable under 
subheading 8528.20.00, HTSUS, which provides for black and white or other monochrome 
video monitors. See HQ 087077, dated March 27, 1991 (wherein we stated that there are no 
HTSUS legal notes or ENs that provide for “unfinished” functional units). See also HQ 
957722, dated May 12, 1995 (although not specified, a CCD camera and monitor, imported 
separately, were similarly classified in accordance with note 3 to section XVI, HTSUS). HQ 
082289 must therefore be revoked. 

As there is no single heading that covers all of the components of this system, it is neces- 
sary to resort to GRI 3, HTSUS, which governs the classification of goods that are, prima 
facie, classifiable under two or more headings. GRI 3(a) requires that the heading which 
provides the most specific description shall be preferred to headings providing a more gen- 
eral description. However, when two or more headings each refer to part only of the compo- 
nents contained in a composite good, those headings are to be regarded as equally specificin 
relation to those goods. Headings 8525 and 8528, HTSUS, each refer to part only of the 
components of the S—3 Security System. Accordingly, no heading provides a specific 
description of the system. 

GRI 3(b), HTSUS, provides that “composite goods consisting of different materials or 
made up of different components, * * * which cannot be classified by reference to 3(a), shall 
be classified as if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable.” The system consists of components 
which are separable but can be attached by cables. Thecomponents are “adapted one to the 
other and are mutually complementary,” in that they form asystem that is designed to pro- 
vide audio and video communication. See EN to GRI 3(b), pg. 4. Moreover, as the camera 
unit and monitor unit have specially designed housings and/or mounting brackets,” the 
design and intended use of these components would prevent them from normally beingsold 
separately.” See HQ 087404, dated December 7, 1990; HQ 957722. Thus, the system is a 
GRI 3(b) composite good, and it is classifiable as if consisting of the component which gives 
the system its “essential character”. 

The various components of the camera unit and monitor unit work together to provide 
audio and video communication. The microphone and speaker of the camera unit and the 
telephone of the monitor unit function together to provide two-way audio communication. 
The camera of the camera unit and the monitor of the monitor unit function together to 
provide one-way video communication. As both units are necessary to perform either audio 
or video communication, it is our opinion that they play an equal role in relation to the use 
of the system, and that neither gives the system its essential character. Thus, it is neces- 
sary to resort to GRI 3(c), which states that “[w]hen goods cannot be classified by reference 
to 3(a) or 3(b), they shall be classified under the heading which occurs last in numerical 
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order among those which equally merit consideration.” Accordingly, the S-3 Security Sys- 
tem is classifiable under heading 8528, HTSUS, specifically under subheading 8528.20.00, 
HTSUS, and HQ 081783 must be revoked. 

TheS-3 Security System cannot be classified according to note 3 to section XVI, HTSUS. 
The system consists primarily of two components, a camera unit and monitor unit, which 
are connected together by cables. It does not consist of machines “fitted together to forma 
whole.” See General EN to section XVI, pg. 1133 (machines must be “incorporated one in 
the other or mounted one on the other, or mounted on acommon base or frame or in acom- 
mon housing”). Further, the system does not consist of machines adapted to perform “com- 
plementary or alternative functions.” See General EN to section XVI, pg. 1132 (i.e., 
“machine-tools for working metal using interchangeable tools, which enable them to carry 
out different machining operations * * *”). Thus, reference to note 3 to section XVI, 
HTSUS, in this instance is misplaced. 

Finally, we note that the system cannot be classified according to note 4 to section XVI, 
HTSUS, as a “functional unit.” while the system does consist of individual components, 
interconnected by electric cables or other devices, the components do not “contribute 
together to a clearly defined function covered by one of the headings in chapter 84 or 
chapter 85 * * * (emphasis added).” 

Holding: 

The S-3 Security System is classifiable under subheading 8528.20.00, HTSUS, which 
provides for black or white video monitors. The corresponding rate of duty for articles of 
this subheading is 5% ad valorem. 

If imported separately, the camera unit is classifiable under subheading 8525.30.90, 
HTSUS, which provides for other television cameras (3.8% ad valorem). The monitor unit 
is classifiable under subheading 8528.20.00, HTSUS, which provides for black and white or 
other monochrome video monitors. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 80 days after 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Effect on Other Rulings: 
HQ 081783, dated April 21, 1988, and HQ 082289, dated December 8, 1989, are revoked. 
MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF ORGANIZER/ADDRESS 
BOOKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is modifying a ruling pertaining to the tariff 
classification of organizer/address books. Notice of the proposed modi- 
fication was published August 2, 1995, in the CusToMS BULLETIN, Vol- 
ume 29, Number 31. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 27, 1995. 
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FOR FURTHER INFORMATION CONTACT: Nancy Plumer, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 2, 1995, Customs published a notice in the Customs BUL- 
LETIN, Volume 29, Number 31, proposing to modify New York Ruling 
Letter (NYRL) 855391, dated August 17, 1990, concerning the classifi- 
cation of three styles of organizer/address books consisting of a metal 
ring-binder with paper inserts comprising a daily planning system. The 
items were imported in two ways: with the inserts already in their leath- 
er/metal binders and with the binders and inserts shipped in the same 
consignment but not packaged together. NYRL 855391 classified the 
three styles of organizers/address books, whether assembled or unas- 
sembled, in subheading 4820.10.4000, Harmonized) Tariff Schedule of 
the United States (HTSUS), which provides in part for articles similar 
to diaries, notebooks and address books. One comment opposing this 
proposed modification was received and our response to the arguments 
made therein are incorporated in Headquarters Ruling Letter (HRL) 
958130, which modifies NYRL 855391. HRL 958130 is set forth in an 
Attachment to this document. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title “(Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057). this notice advises interested par- 
ties that Customs is modifying NYRL 855391 to reflect the proper clas- 
sification of the three organizer/address books, when imported with 
their prescribed inserts, in subheading 4820.10.2010, HTSUS, which 
provides for bound diaries, notebooks and address books. In addition, 
the leather binders, if imported unfilled, are classifiable under subhead- 
ing 4205.00.8000, HTSUS, which provides for other articles of leather 
or of composition leather: other: other. The inserts, if imported sepa- 
rately from the binders, are classifiable in subheading 4823.51.0044, 
HTSUS, which provides for other paper and paperboard, cellulose wad- 
ding * * *: other paper and paperboard of a kind used for writing, print- 
ing or other graphic purposes; printed, embossed or perforated * * * 
hole-punched looseleaf paper. HRL 958130 revoking NYRL 855391 is 
set forth in an Attachment to this document. 

Publications of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)). 


Dated: September 12, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 12, 1995. 


CLA-2 CO:R:C:T 958130 NLP 
Category: Classification 


Tariff No. 4820.10.2010 
Mr. CHARLES H. BAYER 


FILOFAX 

PO. Box 4527 

Grand Central Station 
New York, NY 10163 


Re: Modification of NYRL 855391; tariff classification of diaries, notebooks and address 
books, bound; subheadings 4820.10.2010, 4820.10.4000 and 4823.51.0044; Baumgar- 


ten v. United States, 49 Cust. Ct. 275 (1962); Brooks Bros v. United States, 68 Cust. Ct. 
91, C.D. 4342 (1972). 


DEAR Mr. BAYER; 


New York Ruling Letter (NYRL) 855391, was issued on August 17, 1990, to Ms. Jane Ver- 
gona of Total Port Clearance, Inc., on behalf of your client, Filofax. This ruling concerned 
the classification of three styles of organizer/address books under the Harmonized Tariff 
Schedule of the United States (HTSUS). We have had occasion to review this ruling and 
find that the classification of the subject articles under subheading 4820.10.4000, HTSUS, 
is in error. This ruling modifies that classification and, at your request, we are forwarding 
the modification directly to you. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act (Pub. L. No. 103-182, 107 Stat. 2057 
(1993)) (hereinafter, section 625), notice of the proposed modification of NYRL 855391 was 
published August 2, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 31. 


Facts: 
In NYRL 855391, the subject merchandise was described as follows: 


The first item, reference 014248, is called a “pocket organizer,” while the other two, 
references 012302-4CLF7/8IBK and 014602, are designated “personal organizers.” 

Each of the three styles (which are basically the same except for variations in size, 
color, texture, etc.) is a looseleaf book consisting of a metal ring-binder mechanism, 
complete with pages, permanently mounted inside a leather cover. The pages of each 
book are mostly blank aper inserts, many of which are lined and captioned to facili- 
tate various kinds of written entries. Sections include engagement calendars, 
reminder checklists, telephone/address grids, and plain note paper. The leather covers 
incorporate pen loops as well as pockets for holding credit cards and loose papers, and 
also feature strap/snap closures. Each sample is packed in a printed retail folding car- 
ton. 

The above-described articles were imported in two ways: with the inserts already in their 
leather/metal binders and with the binders and inserts “shipped in the same consignment 
but not packaged together.” In the latter arrangement, when the items got into the ware- 
house, the inserts were to be put into the binders for subsequent sale together as single 
entities. We assumed that a shipment contained the proper number of pieces to assemble a 
given quantity of complete organizers, with no excess of individual components. NYRL 
855391 classified the three styles of organizers, whether assembled or unassembled as 
described above, in subheading 4820.10.4000, HTSUS, which provides for other (non-enu- 
merated) articles similar to registers, account books, notebooks, order books, receipt books 
and diaries. 

On August 26, 1995, you submitted comments in response to our proposed modification 
of NYRL 855391. In your comments, you opposed the proposed classification of the Filofax 


organizers as diaries in subheading 4820.10.2010, HTSUS. In support of your position you 
argue three basic points: 


1) The Filofax organizers’ essential design and function is to organize one’s affairs 
and among these various areas of organization, making daily notations is not com- 
monly perceived as having any degree of primacy. 
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2) The Oxford English Dictionary (1989) cites a definition of Filofax, which 
describes it as a portable looseleaf filing system. This definition does not describe a 
Filofax as a form of diary. 

3) The court cases Customs has relied on, specifically Baumgarten v. United States, 
49 Cust. Ct. 275 (1962) and Brooks Bros., v. United States, 68 Cust. Ct. 91, C.D. 4342 
(1972), classified the products therein as diaries as they were primarily designed for 
the receipt of daily notations. You argue that this was evidenced by a predominance of 
diary pages in each article and that the products were commercially described as dia- 
ries. You state that the subject Filofaxes have a predominance of nondiary sheets and 
they are not labeled, invoiced, sold or advertised as diaries. 


Issue: 


Whether the subject merchandise is classifiable in subheading 4820.10.2010, HTSUS, 
which provides for bound diaries, notebooks and address books or in subheading 
4820.10.4000, HTSUS, which encompasses, in part, articles similar to diaries, notebooks 
and address books, and unbound diaries, notebooks and address books? 


Law and Analysis: 


Following the enactment of the HTSUS in 1989, the Area Director of Customs, New York 
Seaport, issued a number of ruling letters in which merchandise described as organizers, 
planners, agendas or engagement calendars were not regarded as diaries. At that time, the 
provision for diaries was reserved for books used as personal journals and suitable for 
extensive notations or narratives. As the submitted sample was not suitable for these pur- 
poses, it was classified as an article similar to a diary. 

However, these early decisions were superseded by a series of rulings from Customs 
Headquarters. See Headquarters Ruling Letter (HRL) 089960, dated February 10, 1992; 
HRL 952691, dated January 11, 1993; HRL 953172, dated March 19 1993; HRL 953413, 
dated March 29, 1993; HRL 955253, dated November 10, 1993; HRL 955199, dated Janu- 
ary 24, 1994. In all of the rulings cited above, Customs held that articles synonymously 
referred to as diaries, planners, agendas, organizers and engagement books, most of which 
incorporated the same or similar components as the subject merchandise (i.e. engagement 
calenders, telephone/address sections, blank sections for notes), fit squarely within the 
definItion of diary as set forth in the Compact Edition of the Oxford English Dictionary 
(1987), (“Oxford”). That definition reads as follows: 


2. A book prepared for keeping a daily record, or having spaces with printed dates for 
daily memoranda and jottings; also applied to calendars containing daily memoranda 


on matters of importance to people generally to members of a particular profession, 
occupation, or pursuit. 


Thus, based upon this language, engagement books, agendas, organizers and planners 
designed primarily for the receipt of daily memoranda and jottings were classified as dia- 
ries. 

In your submission, you argue that the subject articles fit squarely within the Oxford 
Dictionary definition for Filofax, which basically describes a Filofax as a “portable filing 
system.” In addition, the Oxford Dictionary cites, in pertinent part, the following descrip- 
tion of the Filofax from the Financial Times, dated April 16, 1993: “Basically it isa looseleaf 
system for keeping almost all the personal documentation you need up to date and in order, 
all in one small package * * *. A standard pack would probably consist of a diary, address 
book and spare notepaper.” Moreover, you point out that this definition does not describe a 
Filofax as any form of a diary. 

The fact that a Filofax is defined in the Oxford Dictionary asa portable filing system and 
it is not described as a diary does not mean that the subject articles are precluded from clas- 
sification as diaries under the HTSUS. We do not view the definitions of Filofax and diary in 
the Oxford Dictionary to be mutually exclusive. Just because the articles fit the definition 
of Filofax this does not mean that they are precluded from also fitting within the definition 
of diary. If one considers what the “standard pack” consists of; as described by the Oxford 
Dictionary citing the Financial Times, all of these articles are clearly used for the keeping 
of daily records and notations. Therefore, the subject articles fit within the definition of a 
diary as contemplated by the Oxford Dictionary. 

Furthermore, in recent rulings we have made reference to judicial authority in this area. 
The Customs Court has spoken to the issue of what constitutes a diary for classification 
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purposes. For example, in Baumgarten v. United States, 49 Cust. Ct. 273 (1962), the Court 
dealt with the classification of the following article described in part as a: 


[P]lastic covered book, approximately 4% by 7% inches in dimensions. Its first few 
pages contain, successively, the date “1961,” the notation “Personal Memoranda,” cal- 
endars for the years 1960, 1961, and 1962, and a few statistical tables. The following 

- 20-odd pages contain spaces for addresses and telephone numbers, each page more or 
less set aside for each letter of the alphabet. The remaining portion of the book consists 
of ruled pages allocated to the days of the year and the hours of the day and each headed 
with calendars for the current and following months. A blank-lined page, inserted at 
the end of each month’s section, is captioned “Notes.” 


In Baumgarten, the Court observed that: 


(T]he particular distinguishing feature of a diary is its suitability for the receipt of 
daily notations; and, in this respect, the books here in issue are well described. By vir- 
tue of the allocation of spaces for hourly entries during the course of each day of the 
year, the books are designed for that very purpose. That the daily events to be chroni- 
cled may also include scheduled yo en would not detract from their general 
character as appropriate volumes for the recording of daily memoranda. 


Accordingly, the Court classified an appointment/telephone book with calendars and sta- 
tistical information as a diary. 

Similarly, in Brook Bros v. United States, 68 Cust. Ct. 91, C.D. 4342 (1972), the submitted 
sample was an 8 inch by 10 inch spiral bound leather book which included blank pages suit- 
able for use as a diary, but it also possessed a significant amount of printed informational 
material. Citing Baumgarten the Court noted that the “particular distinguishing feature 
of a diary is its suitability for the receipt of daily notations.” As the informational material 
did not alter the essential nature of the article, it was classified as a diary. 

As stated above, the Court in Baumgarten determined that the distinguishing feature of 
a diary is its suitability for the receipt of daily notations. Moreover,'as the Court in Brooks 
Bros. noted, citing Hancock Gross Inc., v. United States, 64 Cust Ct 97, C.D., 3965 (1970) 
“(t]he primary design and function of an article controls its classification.” Hence, the 
determinative criteria as to whether these types of articles are deemed diaries for classifi- 
cation purposes is whether they are primarily designed for use as, or primarily function as, 
articles for the receipt of daily notations, events and appointments. The Bumgarten 
Court’s analysis and holding, if applied to the merchandise at issue, yields a similar finding 
to the one in that case: the articles at issue are properly classified as bound diaries of sub- 
heading 4820.10.2010, HTSUS, inasmuch as their distinguishing feature is their suitabil- 
ity for the receipt of daily notations 

Yet, it is your analysis that the Baumgarten and Brooks Bros. cases cut against classifica- 
tion of the subject articles as diaries. You state that both decisions classified their respec- 
tive articles as diaries as they were primarily designed for the receipt of daily notations and 
this was evidenced by two characteristics: both products had a predominance of diary pages 
and they were commercially described as a diary. 

First, we address your argument that the classification of the articles as diaries in the 
above cited court decisions were based on the predominance of diary pages. The Court in 
Baumgarten, in classifying the article therein as a diary, did not specify or discuss that the 
article had more diary pages than non-diary pages. The Court discussed the “allocation of 
spaces for hourly entries”. While the subject articles do not contain spaces for hourly 
entries, they do contain allocated spaces for daily entries and blank pages for the writing of 
daily notations, which certainly could include hourly entries. In addition, the composition 
of the subject articles further enhance their essential nature as diaries. For example, the 
presencé of the engagement calender also facilitates the receipt of daily notations and the 
name/address/telephone pages provide a place to keep names, addresses and telephone 
numbers in a convenient place. 

In Brooks Bros, the Court does state that the article at issue therein had more blank 
pages. However, we note that the Court was comparing the amount of blank pages, which 
were used for recording events and appointments, to pages containing informational mate- 
rial. In the instant case, we do not have this situation. For example, items you have counted 
as “non-diary” sheets, such as the white ruled paper, the name/address/telephone sheets 
and the personal expense sheets, do not contain informational material similar to the non- 
diary pages in Brooks Bros. Each of these sheets, like the “diary” sheets, are used to keep 
daily records and notations. Therefore, if we were to combine these “non-diary sheets” 
with the “diary sheets”, the subject organizers would have more “diary” sheets than “non- 
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diary” sheets. We note that, while we DD not deny that the composition of the agendas, 
planners and organizers is a factor to be considered in their classification, it is our position 
that to count “diary” sheets vs. “non-diary” sheets to determine whether an article is con- 
sidered a diary is a fruitless exercise. If this was the test, importers could easily “stuff” the 
agendas, planners, organizers with more “non-diary” sheets than “diary” sheets. 

Finally, we note that these types of articles are called many different names and are 
described in different ways. As we have slated in many of our past rulings, these types of 
articles are synonymously referred to as diaries, planners, agendas and engagement books. 
Therefore, while commercial designation of an article is a factor to be considered, given the 
many different names and form these article take, the fact that an article in not commer- 
cially described as a diary should not be fatal to its classification as such under the HTSUS. 

In light of the foregoing administrative and judicial precedent, we conclude that the 
instant articles are properly classifiable as diaries, as they function primarily as a place for 
the receipt of daily notations. Diaries are classifiable in subheading 4820.10.2010, HTSUS, 
if they are regarded as bound. However, unbound diaries are classifiable in subheading 
4820.10.4000, HTSUS. 

In HRL 955516, dated April 8, 1994, we stated that: 


As the “Filofax;” diaries contain ring binders that hold loose sheets in place, they are 
undoubtedly classifiable within heading 4820, HTSUSA. The next issue is whether 
ring binders make a diary “bound” so as to warrant classification within subheadin ng 
4820.10.2010, HTSUSA. This office has consistently held that they do. See HR 
089960 (2/10/92; 952691 (1/11/93); and 953172 (3/19/93). This position is supported by 
the EN to heading 4820, HTSUSA, which state that “goods of this heading may be 
bound with materials other than — (e.g., leather, plastics or textile material) and 
have reinforcements or fittings of metal, plastics, etc.” It is clear that metal binders 
were contemplated to fit within this heading’ s definition of bound articles. We do not 
agree with protestant’s argument that merely because a metal looseleaf ring binder 
was not expressly cited as an exemplar of a “bound” article in the EN to heading 4820, 
that it is precluded from classification as such. 


Accordingly, Customs has determined that diaries incorporating ring binders are regarded 
as bound for classification purposes. See also HRL 957148, dated October 21, 1994; HRL 
955937, dated October 21, 1994. Based on our administrative precedent, the subject 
articles are classifiable as bound diaries of subheading 4820.10.2010, HTSUS. 

In HRL 955516, we also dealt with the classification of the leather Filofax binders when 
they were imported separately from their prescribed inserts. HRL 955516 held that these 
articles were properly classifiable under subheading 4205.00.8000, HTSUS, which pro- 
vides for other articles of leather or of composition leather: other: other. In that ruling, we 
noted that Customs had consistently held that leather binders similar in design or function 
to the subject merchandise (with or without ring binders) were classifiable in this subhead- 
ing. We cited the following rulings in support of this position: NYRL 889677, dated Septem- 
ber 17, 1993; NYRL 868026, dated November 11, 1991; NYRL 858079, dated December 0, 
1990; NYRL 083204, dated February 14, 1990. See also, NYRL 957276, dated April 6, 1995. 
Therefore, when the instant binders are imported separately from their prescribed paper 
inserts, they are also classifiable in subheading 4205.00.8000, HTSUS. 

In addition, based on our rationale in HRL 955516, the paper inserts would be classifi- 
able in subheading 4823.51.0044, HTSUS, which provides for other paper, paperboard, cel- 
lulose wadding * * *: other paper and paperboard, of a kind used for writing, printing or 
other graphic purposes: printed, embossed or perforated * * * hole-punched looseleaf 
paper. 


Holding: 


NYRL 855391, dated August 17, 1990, is hereby modified. The subject organizers, if 
imported with their prescribed inserts, are classifiable under subheading 4820.10.2010, 
HTSUS, which provides for bound diaries, notebooks and address books. The applicable 
rate of duty is 3.6 percent ad valorem. 

The leather binders, if imported unfilled, are classifiable under subheading 
4205.00.8000, HTSUS, which provides for other articles of leather or of composition 
leather: other: other. This is a duty free provision. 

The inserts, if imported separately from the binders, are classifiable under subheading 
4823.51.0044, HTSUS, which provides for other paper and paperboard, cellulose wadding 
* * *: other paper and paperboard ofa kind used for writing, printing or other graphic pur- 





82 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 39, SEPTEMBER 27, 1995 


poses: printed, embossed or perforated * * * hole-punched looseleaf paper. The rate of duty 
is 2.7% ad valorem. 

In accordance with section 625, this ruling will become effective 60 days after publication 
in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 does 
not constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 
Proposed Rulemakings 


19 CFR Part 101 


EXTENSION OF PORT LIMITS OF 
PUGET SOUND, WASHINGTON 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions pertaining to the field organization of Customs by extending the 
geographical limits of the consolidated port of entry of Puget Sound, 
Washington. The current boundaries are being extended to include the 
portion of King County, Washington, which now lies between the 
boundaries of the Port of Seattle and the Port of Tacoma. The bound- 
aries are being changed because various commercial operations requir- 
ing the services of Customs personnel have been established in areas 
beyond the current limits of the consolidated port. 

This proposed change is being made as part of Customs continuing 
program to obtain more efficient use of its personnel, facilities, and 
resources and to provide better service to carriers, importers, and the 
general public. 


DATE: Comments must be received on or before November 13, 1995. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to the Regulations Branch, Office of Regulations and Rulings, 
US. Customs Service, 1301 Constitution Avenue, NW., Washington, DC 
20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, 1099 14th Street, NW., Suite 
4000, Washington, DC, on regular business days between the hours of 
9:00 a.m. and 4:30 p.m. 


FOR FURTHER INFORMATION CONTACT: Patricia M. Duffy, 
Office of Field Operations, 202-927-0509. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carri- 
ers, importers, and the general public, Customs proposes to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by extending the geo- 
graphical limits of the Port of Seattle, Washington, which is within the 
consolidated Customs Port of Puget Sound in the Pacific Region. 
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CURRENT Port LIMITS OF SEATTLE 


The port limits of the consolidated Customs port of entry of Puget 
Sound, Washington, were established in Treasury Decision (T.D.) 
75-130 of May 21, 1975 (effective July 1, 1975). They were most 
recently extended by T.D. 83-146 of June 23, 1983 (effective August 4, 
1983). 

The port limits of the consolidated Port of Puget Sound consist of a 
description of the Port of Seattle as well as a listing of Anacortes, Bel- 
lingham, Everett, Friday Harbor, Neah Bay, Olympia, Port Angeles, 
Port Townsend, and a description of territory in Tacoma. The current 
boundaries of the Port of Seattle described in the port description of 
Puget Sound are as follows: 

Section 35, Township 27 North, Range 3 East, West Meridian, 
County of Snohomish and the geographical area within the boundaries 
beginning at the intersection of NW. 205th Street and the waters of 
Puget Sound, proceeding in an easterly direction along the King 
County line to its intersection with 100th Avenue, NE., thence south- 
erly along 100th Avenue, NE. and its continuation to the intersection of 
100th Avenue, SE. and 240th Street, SE., thence westerly along 240th 
Street SE., and south, to its intersection with the waters of Puget Sound 
and then northerly along the shores of Puget Sound to its intersection 
with NW. 205th Street, the point of beginning, County of King, all 
within the State of Washington. 


PROPOSED EXPANSION OF PORT 


Customs is now proposing to expand the Port of Seattle by extending 
the southern boundary of the Port of Seattle to the King-Pierce County 
line. The southern boundary, if so extended, would convene with the 
existing northern boundary of the port of entry at Tacoma, Washing- 
ton. The new boundary for the Port of Seattle will then be section 85, 
Township 27 North, Range 3 East, West Meridian, County of 
Snohomish. 

This proposed expansion of the Seattle port limits would provide a 
continuous area of service from Tacoma’s Commencement Bay to 
Seattle’s Elliot Bay, and would align the port in a manner already iden- 
tified by the trade as beneficial due to the central location between 
Seattle and Tacoma. 

Expansion of the port limits would improve service to the public, clar- 
ify resource allocations for facilities within the expanded area, and 
allow beneficial commercial development within the consolidated port 
of entry of Puget Sound. 

The District of Seattle will use existing staffing to service the 
expanded area of the consolidated Port of Puget Sound. The Regional 
Commissioner supports the expansion request with the stipulation that 
no additional staff will be required to operate the expanded facilities 
and marinas. 
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PROPOSED SEATTLE Port LIMITS 

The geographical area within the proposed new boundaries will be as 
follows: 

Beginning at the intersection of NW. 205th Street and the waters of 
Puget Sound, proceeding in an easterly direction along the King 
County line to its intersection with 100th Avenue, NE., thence south- 
erly along 100th Avenue, NE. and its continuation to the intersection of 
100th Avenue, SE. and 240th Street, SE., thence westerly along 240th 
Street, SE. to its intersection with North Central Avenue., thence 
southerly along North Central Avenue, its continuation as South Cen- 
tral Avenue and 83rd Avenue South and its connection to Auburn Way 
North, thence southerly along Auburn Way North and its continuation 
as Auburn Way South to its intersection with State Highway 18, thence 
westerly along Highway 18 to its intersection with A Street, SE., then 
southerly along A Street, SE. to its intersection with the King County 
Line, then westerly along the King County Line to its intersection with 
the waters of Puget Sound and then northerly along the shores of Puget 
Sound to its intersection with NW. 205th Street, the point of beginning, 
all within the County of King, State of Washington. 

If the proposed extension of the consolidated port of entry of Puget 
Sound is adopted, the list of Customs ports of entries in 19 CFR 101.3(b) 
will be amended accordingly. 


COMMENTS 


Prior to adoption of this proposal, consideration will be given to writ- 
ten comments timely submitted to Customs. Submitted comments will 
be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), Section 1.4, Treasury Department Reg- 
ulations (31 CFR 1.4), and section 103.11(b), Customs Regulations 
(19 CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m., at the Regulations Branch, Office of Regulations 
and Rulings, 1099 14th Street, NW., Suite 4000, Washington, DC. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 
19 US.C. 2, 66, and 1624. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the vol- 
ume of Customs-related activity in various parts of the country. Thus, 
although this document is being issued with notice for public comment, 
because it relates to agency management and organization it is not sub- 
ject to the notice and public procedure requirements of 5 U.S.C. 553. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seqg.). Agency reorganization mat- 
ters such as this proposed port extension are exempt from 
consideration under Executive Order 12866. 
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DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch. However, personnel from other office participated in its 
development. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 24, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, September 13, 1995 (60 FR 47504)] 





19 CFR Part 101 


NAME CHANGE FOR CONSOLIDATED 
PORT OF PHILADELPHIA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to change the name of the Consolidated Port of Philadelphia to the 
Consolidated Port of the Delaware River and Bay, and to identify the 
participating ports within the consolidated port. 


DATE: Comments must be received on or before November 13, 1995. 


ADDRESS: Comments (preferable in triplicate) must be submitted to 
the U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, DC 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: A. Donald Gilman, 
Office of Congressional and Public Affairs, (202) 927-1169. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 101.3, Customs Regulations (19 CFR 101.3), lists as one of 
Customs ports of entry Philadelphia-Chester, Pa. and Wilmington, Del. 
This port includes the named cities and includes Camden, Gloucester 
City and Salem, New Jersey and territory described in T.D. 84-195. The 
port of entry is popularly known as the Consolidated Port of 
Philadelphia. 

After a meeting with trade community representatives from both 
Wilmington, Delaware and Philadelphia, Pennsylvania, Customs has 
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determined that the name of the consolidated port should be changed to 
the Consolidated Port of the Delaware River and Bay, and that partici- 
pating ports within the consolidated port would be identified. The Wil- 
mington, Delaware trade community strongly favors such a name 
change, and the Philadelphia trade community has not expressed any 
objection to that suggestion. 


PROPOSAL 


Accordingly, Customs is proposing in this document to change the 
name of the port of Philadelphia-Chester, Pa. and Wilmington, Del., 
popularly known as the Consolidated Port of Philadelphia to the Con- 
solidated Port of the Delaware River and Bay. If the proposed name 
change of the port is adopted, the list of ports in 19 CFR 101.3(b) will be 
amended accordingly. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are timely submitted 
to Customs. All such comments received from the public pursuant to 
this notice of proposed rulemaking will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4 Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), during regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
1099 14th Street, NW., Suite 4000, Washington, DC. 


REGULATORY FLEXIBILITY ACT 
Although this document is being issued for public comment, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553 
because it relates to agency management and organization. Accord- 


ingly, the document is not subject to the regulatory analysis require- 
ments of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 


Agency organization matters such as this are exempt from Executive 
Order 12866. 


DRAFTING INFORMATION 
The principal author of this document was Janet L. Johnson, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 
MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: August 23, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 13, 1995 (60 FR 47505)] 
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(Slip Op. 95-153) 
TITANIUM METALS CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-04-00236 


{Remand determination of the International Trade Administration sustained. ] 
(Dated August 30, 1995) 


deKieffer Dibble & Horgan (J. Kevin Horgan) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Cynthia B. 
Schultz), Robert J. Heilferty, Attorney Advisor, Office of the Chief Counsel for Interna- 
tional Trade, United States Department of Commerce, of counsel, for defendant. 


OPINION 


RESTANI, Judge: This matter is before the court following a remand 
order. Titanium Metals Corp. v. United States, No. 94—04—00236 (Ct. 
Int’! Trade Dec. 5, 1994) (remand order). The court ordered the Interna- 
tional Trade Administration of the United States Department of Com- 
merce (“Commerce”) to determine whether it should direct the United 
States Customs Service (“Customs”) to collect estimated antidumping 
duties on future imports of titanium sponge from Kazakhstan entered 
under temporary importation bond (“TIB”). On remand, Commerce 
determined that it was inappropriate to direct Customs to collect esti- 
mated antidumping duties on such imports. Remand Determination: 
Titanium Metals Corp. v. United States, Court No. 94-04-00236, at 1 
(Dep’t Comm. Apr. 17, 1995) (“Remand Det.”). Plaintiff Titanium Met- 
als Corp. (“TIMET”) objects to Commerce’s remand determination. 


BACKGROUND 
Following a request from TIMET, a domestic titanium sponge pro- 
ducer, Commerce conducted an administrative review of titanium 
sponge imports from Kazakhstan. Initiation of Antidumping and Coun- 
tervailing Duty Administrative Reviews, 58 Fed. Reg. 51,053, 51,054 
(Dep’t Comm. 1993). Titanium sponge is used primarily in the manufac- 
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ture of aerospace vehicles, specifically, in the construction of compressor 
blades and wheels, stator blades, rotors, and other parts in aircraft gas 
turbine engines. In its preliminary determination, Commerce found no 
imports of titanium sponge from Kazakhstan, entered under TIB provi- 
sions or otherwise, during the period of review (“POR”), from August 1, 
1992 to July 31, 1993. Titanium Sponge from Kazakhstan, 59 Fed. Reg. 
6618, 6619 (Dep’t Comm. 1994) (prelim. results). 

After receiving comments from TIMET and RMI Titanium Co., an 
importer of titanium sponge, Commerce published the final results ofits 
administrative review. Titanium Sponge from Kazakhstan, 59 Fed. Reg. 
16,617 (Dep’t Comm. 1994) (final results). In its final results, Com- 
merce did not change its preliminary determination that no shipments 
of titanium sponge were imported into the United States from Kazakh- 
stan during the POR. Jd. at 16,618. Consequently, Commerce directed 
that the current antidumping duty deposit rate of 83.96% be main- 
tained. Jd. Commerce declined to address TIMET’s claim regarding the 
collection of estimated antidumping duties for TIB entries as there were 
no imports found during the POR. 

On July 1, 1994, TIMET filed a motion for judgment upon the agency 
record pursuant to USCIT Rule 56.2. In response, Commerce requested 
that its finding of no titanium sponge imports from Kazakhstan during 
the POR be sustained, but that the issue of whether estimated anti- 
dumping duties should be collected on future imports of titanium 
sponge from Kazakhstan entered under TIB be remanded. On Decem- 
ber 5, 1994, the court recognized that TIMET and Commerce agreed 
that no imports of titanium sponge were made during the POR. The 
court remanded the issue of whether estimated antidumping duties 
should be collected on future imports of titanium sponge entered under 
TIB. Titanium Metals Corp., Court No. 94—04-00236, at 1 (remand 
order). 

On remand, Commerce determined that it was not appropriate to 
direct Customs to collect estimated antidumping duties on such 
imports. Remand Det. at 10. TIMET now challenges this determination 
on the basis that titanium sponge imported under TIB is “entered for 
consumption” and, as such, is subject to antidumping duties. Further- 
more, TIMET contends that Commerce’s determination is contrary to 


legislative intent as it permits importers to circumvent antidumping 
duty orders. 


STANDARD OF REVIEW 


In reviewing remand determinations, the court will hold unlawful 
those determinations by Commerce found to be unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with law. 
19 U.S.C. § 1516a(b)(1)(B) (1988) (current version at 19 U.S.C.A. 
§ 1516a(b)(1)(B)(I) (West Supp. 1995)). 
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DISCUSSION 


The provisions governing imports entered under TIB are found in the 
U.S. Notes to Subchapter XIII of the Harmonized Tariff Schedule of the 
United States, USITC Pub. 2690, ch. 98, subch. XIII, U.S. Notes at 98-37 
(Supp. 1 1994) [hereinafter “HTSUS”].! Item 9813.00.05.20, HTSUS, 
the provision at issue,” allows duty-free importation under bond of mer- 
chandise to be processed into articles manufactured or produced in the 
United States, provided the merchandise is not imported for sale or sale 
on approval and that it is exported or destroyed in a timely manner. See 
HTSUS, US. Note 1(a), 2, at 98-37. The bond required for such entries 
is “an amount equal to double the duties which it is estimated would 
accrue (or such larger amount as * * * is necessary to protect the reve- 
nue) had all the articles covered by the entry been entered under an 
ordinary consumption entry.” 19 C.FR. §10.31(f); see 19 U.S.C. 
§ 1623(a) (1988) (authorizing Treasury to require such bonds as it “may 
deem necessary for the protection of the revenue or to assure com- 
pliance with any provision of law [or] regulation”). Customs’ practice is 
to include estimated antidumping (or “AD”) and countervailing (“CV”) 
duties in the amount of the temporary importation bond. See, e.g., 
C.S.D. 93-21, 27 Cust. Bull. & Decs. 448, 450 (1992) (“[T]he TIB bond 
may be set in an amount to take into account countervailing or anti- 
dumping duties in order to protect the revenue.”).? 

Upon acceptance of the TIB entry and bond, the merchandise may be 
released to the importer but “shall not be liquidated as the transaction 
does not involve liquidated duties.” 19 C.FR. § 10.31(h). Failure ‘to 
export or destroy merchandise entered under TIB results in a demand 
for payment of liquidated damages equal to the bond amount, that is, 
double the estimated duties applicable to the entry. 19 C.FR. 
§ 10.39(d)(1). 

TIMET contends that although TIB provisions allow entry of mer- 
chandise under certain circumstances “without the payment of duty,” 
the term “duty” must be interpreted under General Note 1 of the 
HTSUS,‘ which provides that the HTSUS provisions address only those 
duties provided for in the HTSUS. As AD/CV duties are not part of the 
HTSUS, the TIB provisions do not prevent the imposition of those 
duties. Commerce does not dispute this contention, but rather asserts 
that TIB entries are not “entries for consumption” within the meaning 
of the AD/CV duty laws. Consequently, according to Commerce, collec- 
tion of AD/CV duties as to these entries is not required by statute. 

The statutory language is clear that the assessment of AD/CV duties 
is restricted to merchandise “entered, or withdrawn from warehouse, 
for consumption.” See, e.g., 19 U.S.C. § 1673b(d)(1) (1988) (current ver- 


1 Customs’ regulations pertaining to TIB entries are found in 19 C.FR. §§ 10.31-10.40 (1995). 
2The parties do not dispute that future titanium sponge imports will enter under Item 9813.00.05.20, HTSUS. 


3 Customs’ regulations are not express on this point, but may be reasonably interpreted to require security for 
potential AD and CV duties. See 19 C.FR. § 10.31(f). i 


4 General Note 1 states that “[alll goods provided for in this schedule * * * are subject to duty * * * as prescribed in 
general notes 3 through 13, inclusive.” HTSUS, Gen. Note 1, at 3 (Supp. 2 1994). 
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sion at 19 U.S.C.A. § 1673b(d)(2) (West Supp. 1995)).> The general term 
“entry” has been defined only as the filing of “documentation * * * nec- 
essary to * * * determine whether the merchandise may be released 
from customs custody.” 19 U.S.C. § 1484(a)(1)(A) (1988). Customs has 
defined “entry” as “documentation * * * filed * * * to secure the release 
of imported merchandise from Customs custody, or the act of filing that 
documentation.” 19 C.FR. § 141.0a(a) (1995). “Entered for consump- 
tion” is defined by Customs as meaning that “an entry summary for con- 
sumption has been filed * * *, with estimated duties attached.” Id. 
§ 141.0a(f). 

The legislative history of the AD/CV duty laws does not define 
“entered, or withdrawn from warehouse, for consumption.”” TIMET 
argues that courts have interpreted this phrase flexibly to effectuate the 
purpose of the law under consideration. In Excel Shipping Corp. v. 
United States, 44 Cust. Ct. 55, C.D. 2153 (1960), the court determined 
whether goods that were withdrawn from a warehouse were considered 
“entered for consumption” under a certain tariff provision. The court 
noted that the term “entry” in acts of Congress has been interpreted in 
either of two ways: 1) “the bill entry,—the paper or declaration which 
the merchant or importer [submits] to the entry clerk,” and 2) “not a 
document, but a transaction,—a series of acts which are necessary to 
* * * the entering of the goods.” Jd. at 59 (quoting United States v. Legg, 
105 F. 930, 933 (2d Cir. 1901)). The court stated that “Congress intended 
to connote by the phrase $entered for consumption’ a series of acts 
which are necessary to and which culminate in the entering of goods into 
the commerce of the country.” Jd. at 61. 

TIMET claims that goods entered under TIB are “entered for con- 
sumption” within the meaning of the AD/CV duty laws. TIMET reasons 
that as liability for duties accrues upon the arrival of TIB imports in the 
United States, such imports are released into domestic commerce and 
“entered for consumption” at that time. Furthermore, TIMET argues 
that goods entered under TIB are consumption entries as Customs does 
not maintain adequate control over the goods once they are released to 
the importer. TIMET emphasizes that Customs may not recall the mer- 
chandise once it is liquidated, and upon default of the TIB, retains only a 
claim for liquidated damages.® 

In response, Commerce relies upon Trans-Border Customs Servs., 
Inc. v. United States, 843 F Supp. 1482 (Ct. Int’| Trade 1994), to support 
the proposition that TIB entries are temporary in nature and not 


5 This language is repeated throughout the statute. See, eg., 19 U.S.C. §§ 1673b(e)(2), 1673d(c)(4)(B)-(C), 
1673e(a)(1)(A), 1673e(b)(2), 1673e(c)(1)(C), 1673fla)b), 1673gia) (1988). 

6 In addition, the importer of record must notify Customs if an import activity summary statement will be filed. 19 
US.C. § 1484(1)(A)(ii). Completion of an entry involves filing the declared value, classification and rate of duty applica- 
ble to the merchandise. Jd. § 1484(1)(B) 

7 The phrase first appeared in 19 U.S.C. § 160(b) (Supp. IT 1952) without particular emphasis. No definition of 
“entered, or withdrawn from warehouse, for consumption” was given. 

8 Commerce contends that TIMET’s assertions that Customs does not retain physical control over goods entered 
under TIB misses the point. Commerce emphasizes that Customs retains legal control over the goods. See, e.g., 19 
C.ER. § 10.39(d)(1) (liquidated damages for failure to fulfill terms of temporary import bond); id. § 113.13(¢)-(d) 
(1995) (Customs’ discretion to address sufficiency of bond); id. § 113.62(k) (consequences of default of bond). 
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“entered for consumption.” In Trans-Border, the court considered 
whether merchandise samples entered under Item 9813.00.20, 
HTSUS,’ were in fact eligible for the duty-free treatment provided by 
TIB provisions. Id. at 1484. The court stated that, “Congress’ rationale 
for subchapter XIII of the HTSUS is that an article temporarily 
imported, and subsequently exported, does not actually enter the U.S. 
market and thus ‘should be exempt from duty because it is not in reality 
an importation for consumption.” Id. at 1487 (quoting S. Rep. No. 
1081, 88th Cong., 2d Sess. (1964), 1964 U.S.C.C.A.N. 2285) (emphasis 
added). The court noted that articles imported under the TIB provisions 
are entered into the United States on a temporary basis and are “not 
expected to be sold or consumed themselves but are to be used to facili- 
tate other aspects of business or other purposes.” Jd. 

TIMET argues that Trans-Border is inapposite because the case dealt 
with merchandise entered under Item 9813.00.20, HTSUS, involving 
the use of merchandise samples. Although the court mentioned other 
articles under the same subchapter, it did not specifically note the item 
at issue here, Item 9813.00.05.20, HTSUS.!° TIMET contends that 
goods imported under this item are clearly consumed in the United 
States as they are manufactured or processed into new and different 
products. 

Despite that distinction, Commerce contends that the court’s view in 
Trans-Border, that the temporary nature of TIB entries is inconsistent 
with the concept of an entry for consumption, is on point. The court 
agrees. Although the court notes that Trans-Border did not involve the 
application of AD/CV duty laws to goods entered under TIB, the court 
finds the reasoning with regard to the temporary nature of TIB entries 
supportive of Commerce’s interpretation of “entered for consumption.” 
Notwithstanding that articles entered under Item 9813.00.05.20, 
HTSUS, are manufactured or processed in the United States, the court 
cannot say that such manufacturing or processing is sufficient to reject 
Commerce’s determination that the goods are not “entered for con- 
sumption.”!! 

TIMET further argues that if estimated antidumping duties are not 
collected on TIB entries, importers using TIB provisions will be able to 
evade AD/CD duty laws. TIMET claims a recent amendment to Customs 
regulations!” that allows for anticipatory breach of temporary importa- 
tion bonds, actually endorses the practice of importers who use TIBs to 


9 Item 9813.00.20, HTSUS, applies to “|s|jamples solely for use in taking orders for merchandise.” 


10 Item 9813.00.05.20, HTSUS, applies to “[alrticles to be processed into articles manufactured or produced in the 
United States.” 

11 TIMET stresses that for the purposes of quota laws, Customs has determined that TIB entries are considered 
entered for consumption and counted against the applicable quota. Customs reasons that this is done to prevent cir- 
cumvention of quota laws by importers who enter goods under TIB (which would otherwise be barred by quota restric- 
tions) and subsequently fail to export or destroy such goods. In the context of the AD/CV duty laws, these concerns are 
not present. AD/CV duties are included in the bond amount required for TIBs. Although TIMET argues the potential 
for circumvention of the AD/CV duty laws exists, as discussed, infra, the facts of this case do not present this particular 
circumstance. 

12 See Temporary Importation Bonds; Anticipatory Breach, Assessment Amounis, Petitions for Relief, 60 Fed. Reg. 
14,630 (Dep’t Treas. 1995). 
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enter goods temporarily and then decide not to export or destroy those 
goods. Under the new amendment, an importer may choose not to 
export goods entered under TIB and pay liquidated damages equal to 
the amount of the bond at that time, rather than at the expiration of the 
statutory time period (generally, one year). See id. at 14,632; 19 C.ER. 
§ 10.39(g) (effective Apr. 19, 1995). 

TIMET claims that the adverse consequences of such practice would 
be multiple. TIMET lists such consequences as: 1) TIB entries will not 
be subject to administrative review by Commerce; 2) the importer will 
not have to pay interest on the underpayment of antidumping duties; 
3) the importer’s antidumping duty liability will be fixed without regard 
to the actual margin of dumping; and 4) all this will occur without notice 
to either Commerce or the affected domestic industry. 

In its remand determination, Commerce recognized the possibility 
that importers may evade some antidumping duties by entering goods 
under TIB and subsequently failing to export or destroy the goods. Com- 
merce, however, argued that it is inappropriate to address this issue in 
the present context for several reasons: 1) there is no current shipment 
under review in the present case, nor is it alleged that titanium sponge 
from Kazakhstan is evading antidumping duties in this manner; 2) pre- 
cluding the use of TIBs for merchandise subject to an AD/CV duty order 
would have implications for numerous products and AD/CV duty orders, 
and an opportunity for comment should be given to potentially affected 
parties; and 3) to preclude such use of TIB provisions, Customs regula- 
tions would require amendment.!® 

Potential for circumvention is relevant, but only to the extent it 
relates to statutory interpretation. While TIMET claims it is clear that 
Congress’ intent is to close any perceived “loopholes” in the antidump- 
ing laws and Congress would have defined “entered for consumption” to 
encompass TIB entries had it considered this issue, the court does not 
discern such aclear intent. Despite past legislative action by Congress to 
prevent circumvention of AD/CV duty laws in other circumstances, !4 
the term “entered for consumption” under the AD/CV duty laws is, at 
least, ambiguous and the court will not infer legislative intent in deroga- 
tion of the reasonable interpretation of Commerce. 

The court finds that Commerce and Customs’ treatment of TIB 
entries as not entered for consumption, for purposes of AD/CV duty 
laws,! is reasonable and not contrary to the legislative intent of the 
statute. See Chevron U.S.A. Inc. v. Natural Resources Defense Council, 
Inc. v. United States, 467 U.S. 837, 844 (1984) (“[A] court may not substi- 


13 Commerce stated that it intends to conduct a notice and comment proceeding to determine what action, if any, 
should be taken to address the potential use of TIBs to evade AD/CV duty orders. Commerce plans to work with Cus- 
toms to evaluate whether or how to exclude merchandise subject to AD/CV duty orders from TIB procedures. 

14 T]MET cites various congressional amendments made in 1988 to prevent evasion of AD/CV duty laws. See 19 
US.C. §§ 1677(19)(F), 1677h, 1677) (1988). 

15 See, e.g., C.S.D. 93-21, 27 Cust. Bull. & Decs. 450 (Customs’ decision holding that, “TIB entries of merchandise 
subject to countervailing or antidumping duty are not consumption entries”); Cust. HQ Rul. 223899, at 2 (Sept. 2, 
1992) (indicating that countervailing duties are normally charged against TIB and do not have to be deposited at time 


of entry as “TIB entries are not considered consumption entries for TIB purposes”); Cust. HQ Rul. 224661, at 3 (Jan. 
11, 1994) (same). 
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tute its own construction of a statutory provison [sic] for a reasonable 
interpretation made by * * * an agency.”); Zenith Radio Corp. v. United 
States, 437 U.S. 448, 450 (1978) (“$To sustain [an agency’s] application 
of [a] statutory term, [a court] need not find that its construction is the 
only reasonable one, or even that it is the result [the court] would have 
reached had the question arisen in the first instance in judicial proceed- 
ings.’”) (quoting Udall v. Tallman, 380 U.S. 1, 16 (1965)). Commerce’s 
determination is sustained. 





(Slip Op. 95-154) 


HArTZ MOUNTAIN CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-12-00877 


[Plaintiffs motion for summary judgment is granted. Defendant’s cross-motion for 
summary judgment is denied. Judgment entered for plaintiff. ] 


(Dated September 1, 1995) 


Kuhn and Muller (Edwin C. Bullock), for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Civil Division, United States Department of Justice 
(Edith Sanchez Shea); Office of the Assistant Chief Counsel, International Trade Litiga- 
tion, United States Customs Service (Laura R. Siegel and Sheryl A. French), of counsel, for 
defendant. 


MEMORANDUM AND ORDER 


GOLDBERG, Judge: This matter is before the Court on the parties’ 
cross-motions for summary judgment. The Court exercises its jurisdic- 
tion pursuant to 28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


Plaintiff, the Hartz Mountain Corporation (“Hartz”), and defendant 
agree that this case involves the proper tariff classification of the follow- 
ing merchandise: (1) a molded toy “Dog Bone”; (2) a “Refillable Catnip 
Punching Ball”; (3) a “Seed Tree with Holder,” for use by indoor or out- 
door birds; (4) a clear tube called a “Hamster & Gerbil Tunnel,” for use 
in certain hamster and gerbil cages; (5) an item used to connect such 
tubes, called a “Hamster & Gerbil “‘T’ Connector”; and (6) a “Play City 
Bottle Holder,” which holds water bottles in certain hamster and gerbil 
cages. (Mem. in Supp. of Pl.’s Mot. for Summ. J. (“Pl.’s Brief”), Exhibits 
A-E; Pl.’s Statement of Material Facts Not in Issue (“Pl.’s Undisputed 
Facts”) at 1; Def.’s Statement of Undisputed Facts (“Def.’s Undisputed 
Facts”) at 1-2.) The parties also agree that all of these items are made of 
plastic. (Pl.’s Undisputed Facts at 1; Def.’s Undisputed Facts at 1-2.) 

The subject merchandise was imported from Korea and entered at the 
port of Newark, New Jersey in 1990. The United States Customs Service 
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(“Customs”) classified the merchandise under subheading 3926.90.90 
of the Harmonized Tariff Schedule of the United States (1990) 
(“HTSUS”), as “[o]ther articles of plastics and articles of other materi- 
als of headings 3901 to 3914 * * * Other * * * Other” (“other articles of 
plastic”), with an ad valorem duty rate of 5.3 percent. Hartz filed pro- 
tests claiming that the merchandise should instead be classified under 
subheading 3924.90.50, HTSUS, as “[t]ableware, kitchenware, other 
household articles and toilet articles, of plastics: * * * Other * * * Other” 
(“other household articles of plastic”), with an ad valorem duty rate of 
3.4 percent. After Customs denied Hartz’s protests, Hartz filed this 
action, and both parties now move for summary judgment. 


DISCUSSION 


When faced with a motion for summary judgment, the Court deter- 
mines whether a case presents any genuine issues of material fact. 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). If the Court 
finds that the case lacks genuine issues of material fact, and that the 
moving party is entitled to judgment as a matter of law, then the Court 
may grant summary judgment. USCIT Rule 56(d). 

Customs’ classification of the merchandise under subheading 
3926.90.90, HTSUS, is afforded a statutory presumption of correctness. 
28 U.S.C. § 2639(a)(1) (1988). Hartz, as the challenging importer, has 
the burden of overcoming this initial presumption. Id.; see, e.g., Jarvis 
Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F2d 873, 877-78 
(1984). 


A. The Subject Merchandise Falls Within The HTSUS Category For 
“Other Household Articles Of Plastic”: 


In making its motion for summary judgment, Hartz contends that the 
items at issue fall within the HTSUS category for “other household 
articles of plastic” because they are of the same class or kind as plastic 
articles principally used in the American household at the time of 
importation. In its motion, defendant contends that the subject imports 
cannot be classified as “other household articles of plastic” because they 
do not fall within the common definition of “household articles.” 

“Household” is a broad term; the dictionary defines it as “of a house- 
hold or home; domestic.” Webster’s New World Dictionary of American 
English 654 (3d College ed. 1988). When “household” is used in conjunc- 
tion with the term “articles” in subheading 3924.90.50, HTSUS, a use 
provision is created. See, Prestigeline v. United States, 75 Cust. Ct. 139, 
147-48, 406 F Supp. 532, 538 (1975). Classification under this kind of 
use provision is determined by the principal use in the United States, at 
the time of importation, of the class or kind of goods to which the 
imported goods belong. Harmonized Tariff Schedule of the United 
States, Additional U.S. Rule of Interpretation 1(a) (1990) (emphasis 
added). Hence, “other household articles of plastic” describes plastic 
articles of the class or kind principally used in the American household 
at the time that the subject merchandise was imported. 
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In order to determine whether the subject merchandise falls within 
the same class or kind as plastic articles that were principally used in the 
American household at the time of importation, the Court will examine 
the merchandise in light of pertinent factors. United States v. Carborun- 
dum Co., 63 C.C.PA. 98, 102, 536 F.2d 373, 377 (1976), cert. denied, 429 
U.S. 979 (1976). These factors include: (1) the use, if any, in the same 
manner as merchandise which defines the class; (2) the expectations of 
the purchasers of the merchandise; (3) the channels of trade in which 
the merchandise moves; and (4) the environment of the sale of the mer- 
chandise, i.e. the accompanying accessories and the manner in which 
the merchandise is advertised and displayed.! Carborundum, 63 
C.C.PA. at 102, 536 F.2d at 377; Lenox Collections v. United States, 19 
CIT __, ____, slip. op. No. 95-36 at 5 (Mar. 9, 1995). Upon review, the 
Court finds that the pertinent factors indicate that the items at issue fall 
within the definition of household articles of plastic. 

First, the undisputed facts show that like other household articles of 
plastic, the pet toys and supplies at issue are used in the home. The par- 
ties agree that the imports are used by household pets such as dogs, cats, 
birds, hamsters, and gerbils. (Pl.’s Undisputed Facts at 1; Def.’s Undis- 
puted Facts at 1; Def.’s Statement of Additional Undisputed Facts at 1.) 
By definition, household pets live in the area of their owners’ homes. 
Consequently, the items at issue are commonly used in the area of the 
home. 

Second, the undisputed facts show that purchasers of the subject mer- 
chandise expect to use the merchandise in the area of their homes. The 
parties agree that people generally purchase the subject merchandise 
for use by their pet dogs, cats, birds, gerbils, and hamsters. (Pl.’s Undis- 
puted Facts at 1; Def.’s Undisputed Facts at 1; Def.’s Statement of Addi- 
tional Undisputed Facts at 1.) Because these pets live in the area of their 
owners’ homes, the purchasers must expect that the merchandise will 
be used in the area of the home. 

Third, the undisputed facts demonstrate that the particular pet acces- 
sories at issue move through the same channels as other household 
articles of plastic. Hartz sells the subject merchandise to “mass mer- 
chandisers, supermarkets, variety stores, and drug chains which in turn 
sell these products at retail directly to consumers.” (Pl.’s Brief, Sesholtz 
Aff. at 2.) Hence, the subject merchandise is sold in the same places as 
other recognized household items, such as plastic ash trays and hot 
water bottles. The subject pet accessories are not sold through more spe- 
cialized channels, such as veterinary clinics. 

Fourth, the plastic items at issue are advertised and presented to con- 
sumers as articles for use in the area of the home. For example, the “Dog 
Bone” comes in a package that says, “satisfy your pet’s urge to chew,” 
and as the Court has noted, one’s pet generally lives in the area of one’s 
home. (PI.’s Brief, Ex. A.) The packages that hold the “Refillable Catnip 


1 The Court notes that other factors, such as the physical appearance of the merchandise, may also be pertinent to 
the determination of the class to which a particular import belongs. Carborundum, 63 C.C.PA. at 102, 536 F.2d at 377. 
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Punching Ball,” “Hamster & Gerbil Tunnel,” and “Hamster & Gerbil 
‘T’ Connector” similarly indicate that they are to be used by pets. (Id. at 
Ex. B, D, E.) Further, the carton for the “Seed Tree with Holder” pro- 
vides information on how to put the plastic holder in a bird cage, and it is 
decorated with a picture of a parakeet and a canary, two birds that are 
rarely found outside the home in America. (Jd. at Ex. C.) 

In sum, pertinent factors indicate that the items at issue may be 
described as “other household articles of plastic.” Indeed, the Court 
notes that Customs has classified other pet accessories as household 
articles. For example, Customs has determined that ceramic cat and dog 
food bowls “are of the class or kind that will be principally used in the 
household area” and are therefore classified as “other ceramic house- 
hold articles.” Priv. Ltr. Rul. 882926 (Mar. 9, 1993); see also Priv. Ltr. 
Rul. 883080 (Mar. 18, 1993) (finding that ceramic jars for pet treats 
should be classified as “other ceramic household articles”); Priv. Ltr. 
Rul. 089558 (Jul. 2, 1991) (finding that dog “weatherbeds” should be 
classified as “other household articles of steel”). While Customs’ rulings 
are not binding on this Court, particularly when they deal with classifi- 
cations different than those at issue, the Court finds the reasoning that 
Customs employed in reaching these pet accessory rulings noteworthy. 
See C.J. Tower & Sons v. United States, 33 Cust. Ct. 14, 17 C.D. 1628 
(1954) (discussing the non-binding nature of Customs’ rulings). 


1. The Subject Merchandise Is Of The Same Kind As Other Household 
Articles Of Plastic Identified In The Explanatory Notes: 

Defendant argues that Customs should not classify the subject mer- 
chandise as “other household articles of plastic” because it is not of the 
same kind as items identified in the Explanatory Notes for that heading; 
the Explanatory Notes identify, for example, ash trays, hot water 
bottles, and matchbox holders. The Court notes that the Explanatory 
Notes are not legally binding. Lynteq, Inc. v. United States, 10 Fed. Cir. 
(T) _, 976 F.2d 693, 699 (1992). However, recognizing that the 
Explanatory Notes are generally indicative of the interpretation of 
HTSUS headings, the Court will consider defendant’s argument. Id. 
Upon review, the Court finds that the various articles identified as 
“other household articles of plastic” are extremely diverse. The only 
characteristic that items such as ash trays, hot water bottles, and 
matchbox holders share is that they are all plastic items principally uti- 
lized in the area of the home. Because the subject merchandise also con- 
sists of plastic items principally utilized in the area of the home, 
defendant’s attempt to argue that the subject merchandise is not of the 
same kind as articles enumerated in the Explanatory Notes for “other 
household articles of plastic” must fail. 


2. The Explanatory Notes Fail To Show That Customs Should Refrain 
From Classifying The Subject Merchandise As “Other Household 
Articles Of Plastic”: 

Defendant also argues that the Explanatory Notes for “other articles 
of plastic” indicate that Customs should refrain from classifying the pet 
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toys and accessories at issue as “other household articles of plastic.” 
More specifically, defendant argues that the Explanatory Notes show 
that miscellaneous articles that are used in the home, such as aprons, 
baby bibs, and glides for placing under furniture, are classified as “other 
articles of plastic,” rather than as “other household articles of plastic.” 
Therefore, according to defendant, even if the subject merchandise is 
used principally in the home, Customs should classify it as “other 
articles of plastic,” so as not to stretch the definition of “household 
articles.” 

While the Court notes that Explanatory Notes are not legally binding, 
it will consider defendant’s argument because the notes are generally 
indicative of the proper interpretation of HTSUS provisions. Lyntegq, 
Inc., 10 Fed. Cir. (T) at ___, 976 F2d at 699. The Explanatory Notes 
expressly provide that the category for “other articles of plastic” 
includes “articles of apparel and clothing accessories (other than toys) 
* * * and fittings for furniture.” Hence, the Explanatory Notes indicate 
that particular items used in the home, such as aprons, baby bibs, and 
glides for placing under furniture, should be classified as “other articles 
of plastic.” The Explanatory Notes do not, however, indicate that the pet 
toys and supplies at issue must be classified as “other articles of plastic.” 
Consequently, the Court finds that the Explanatory Notes for “other 
articles of plastic” fail to indicate that Customs should refrain from clas- 


sifying the subject merchandise as “other household articles of plastic.” 


B. “Other Household Articles Of Plastic” Is A More Specific Provision 
Than “Other Articles Of Plastic:” 


The Court has found that the subject merchandise may be described 
as “other household articles of plastic,” but it also recognizes that the 
merchandise may be described as “other articles of plastic.” When an 
article is described in more than one provision of a tariff act, it is to be 
classified under the provision which most specifically describes it. Har- 
monized Tariff Schedule of the United States, Gen. Rule of Interpreta- 
tion 3(a) (1990). The parties and the Court agree that the provision for 
“other household articles of plastic” is more specific than the provision 
for “other articles of plastic”; indeed, the Explanatory Notes indicate 
that the provision for “other articles of plastic” covers articles not else- 
where included. (Compl. and Answer, 1 16.) Consequently, the Court 
finds that Hartz has overcome the presumption of correctness, and that 
the pet toys and supplies at issue are properly classified as “other house- 
hold articles of plastic” under subheading 3924.90.50, HTSUS, with an 
ad valorem duty rate of 3.4 percent. Wherefore, it is hereby 

ORDERED that defendant’s motion for summary judgment is DENIED; 
and it is further 

ORDERED that plaintiff's motion for summary judgment is GRANTED. 
Judgment will be entered accordingly. 
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EMERSON POWER TRANSMISSION CORP, PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND TORRINGTON CO. AND FEDERAL-MOGUL CORP, 
DEFENDANT-INTERVENORS 


Court No. 92-07-00480 


Plaintiff moves pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record. Plaintiff specifically objects to the following actions of the Department of 
Commerce, International Trade Administration (“Commerce”): (1) use of best informa- 
tion available (“BIA”) where Nippon Pillow Block Sales Co. (“Nippon”) failed to provide 
home market sales data; and (2) use of “all others” rate under second-tier BIA to compute 
the dumping margin for Nippon. 

Held: Plaintiff's motion for judgment on the agency record is denied and this case is 
dismissed. 

[Plaintiff's motion denied and case dismissed. ] 


(Dated September 1, 1995) 


Baker & McKenzie (Kevin M. O’Brien and Michael A. Lawrence) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); of 
counsel: Stephen J. Claeys and David J. Ross, Attorneys, Office of the Chief Counsel for 
Import Administration, U.S. Department of Commerce, for defendant. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogul Corporation. 

Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr., John M. Breen and 


Patrick J. McDonough) for defendant-intervenor The Torrington Company. 


OPINION 


TSOUCALAS, Judge: Plaintiff Emerson Power Transmission Corpora- 
tion is an importer of antifriction bearings (“AFBs”). Plaintiff chal- 
lenges the final results of the administrative review issued by the United 
States Department of Commerce, International Trade Administration 
(“Commerce”), concerning AFBs and parts thereof from Japan. See 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France; et al.; Final Results of Antidumping Duty Admin- 
istrative Reviews (“Final Results”), 57 Fed. Reg. 28,360 (June 24, 1992). 


BACKGROUND 


On June 28, 1991, Commerce initiated an administrative review of 
the antidumping duty order on ball bearings, cylindrical roller bearings, 
spherical plain bearings, and parts thereof from Japan, for the period of 
May 1, 1990 to April 30, 1991. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the Federal Republic 
of Germany, France, Italy, Japan, Romania, Singapore, Sweden, Thai- 
land, and the United Kingdom; Initiation of Antidumping Administra- 
tive Reviews, 56 Fed. Reg. 29,618 (June 28, 1991). 

On March 31, 1992, Commerce published the preliminary determina- 
tion of its second administrative reviews, for the period of May 1, 1990 to 
April 30, 1991. Antifriction Bearings (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From Japan; Preliminary Results of Antidump- 
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ing Duty Administrative Reviews and Partial Termination of 
Administrative Reviews, 57 Fed. Reg. 10,868 (March 31, 1992). 

On June 24, 1992, Commerce published the final results of its second 
administrative reviews. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews, 57 Fed. Reg. 28,360 (June 
24, 1992). 

Emerson moves pursuant to Rule 56.2 of the Rules of this Court for 
judgment on the agency record, alleging the following actions by Com- 
merce were unsupported by substantial evidence on the agency record 
and not in accordance with law: (1) use of best information available 
(“BIA”) where Nippor Pillow Block Sales Co. (“Nippon”) failed to pro- 
vide home market sales data; and (2) use of “all others” rate under 
second-tier BIA to compute the dumping margin for Nippon. 


DISCUSSION 


The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with the law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such reJevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on the grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 


1. Use of BIA: 


Emerson contends that Commerce improperly resorted to BIA to cal- 
culate Nippon’s antidumping margin rate. According to Emerson, Nip- 
pon submitted all of the information requested by Commerce, including 
the home market sales data. Memorandum in Support of Plaintiff's 
Motion for Judgment on the Agency Record (“Plaintiff’s Brief”) at 10. 
Emerson asserts that Nippon complied with the instructions in the 
questionnaire supplied by Commerce requiring Nippon to report its 
home market sales. The questionnaire, as amended, instructed: 


If your firm made more than 2,000 home market * * * sales of a par- 
ticular class or kind of the subject merchandise during the period of 
review, then report sales in the following months of bearing families 
and part types (e.g., inner races, rolling elements) corresponding to 
those bearings and part types sold in your U.S. sales listing (both PP 
and ESP). 
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Sample dates are as follows: 
1. March, 1990 
2. May, 1990 
3. July, 1990 
4. October, 1990 
5. November, 1990 
6. January, 1991 
7. March, 1991 
8. May, 1991 


Questionnaire, PR Document No. 26 at 12-13 (“Questionnaire”), 
amended by Questionnaire Clarifications/Corrections, PR Document 
No. 31 at 2. Emerson claims that Nippon correctly interpreted the above 
instructions to require Nippon to report home market sales for only 
those months corresponding to the months in which Nippon reported 
United States exporter’s sales price (“ESP”) sales. Plaintiff’s Brief at 7. 
Emerson supports the methodology used by Nippon to report home 
market sales, whereby, if there were no home market sales in the sample 
month corresponding to the ESP sale during that month, Nippon 
reported home market sales in either the prior sample month or the 
immediately following sample month. Plaintiff’s Brief at 15. 

According to Emerson, Nippon also correctly reported home market 
sales for purposes of comparing them to purchase price (“PP”) sales. 
Emerson maintains that since PP sales were reported in their entirety, 
as opposed to for selected sampled months, Nippon correctly reported 
home market sales in the same months for the same bearing families as 
the months in which it reported PP sales. Emerson maintains that Nip- 
pon provided sufficient information since if no home market sales were 
made in the same month as PP sales, Nippon reported home market 
sales from either 90 days prior to the PP sale or 60 days subsequent to 
the PP sale. Id. at 15-16. Emerson asserts that the 90/60-day methodol- 
ogy used by Nippon was consistent with both the instructions in the 
questionnaire and the methodology used by Commerce in the first 
administrative review. Id. at 16-17. 

Emerson further suggests that even if Nippon did not comply with the 
instructions in the questionnaire, Nippon’s interpretation was reason- 
able. Id. at 17. 

According to Emerson, even if Nippon’s interpretation were unrea- 
sonable, Commerce should not have completely rejected the questionn- 
aire response in favor of using BIA. Jd. at 18. Emerson concedes that the 
information requested by Commerce would be necessary to compute 
annual averages to determine foreign market value (FMV). Id. at 20. 
Emerson maintains, however, that the data supplied by Nippon was suf- 
ficient to compute monthly averages and, if used by Commerce, would 
yield more accurate results. Id. 

Emerson also asserts that Commerce should not have rejected Nip- 
pon’s submission of the missing data on March 6, 1992 as being unsolic- 
ited and untimely. Jd. at 21. Conceding that Nippon submitted the 
information after regulatory guidelines and that Commerce did not 
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request the information, Emerson argues that Commerce should have 
requested the information. Jd. at 22. 

Commerce responds that it correctly resorted to use of BIA, because 
Nippon failed to report approximately 80% of its home market sales. 
Defendant’s Memorandum in Opposition to Plaintiff's Motion for Judg- 
ment on the Agency Record (“Defendant’s Brief”) at 22. See also Final 
Results, 57 Fed. Reg. at 28,380 (Comment 1). Commerce’s position is 
that Nippon did not comply with Commerce’s request for information. 
Defendant’s Brief at 23. In addition, Commerce asserts that the ques- 
tionnaire instructions did not limit the home market sales reporting 
requirement to only those sales contemporaneous to Unites States 
sales. Id. at 24. 

Commerce contends that it notified Nippon and all interested parties 
of its intent to use annual-weighted average sales to compute FMV, and 
to eliminate the 90/60-day methodology for the second administrative 
review by letter dated August 1, 1991. Jd. at 32. See also PR Document 
No. 10. Commerce further argues that even if Nippon believed it only 
had to report contemporaneous sales, the glossary accompanying the 
questionnaire defined “contemporaneous sales” for annual average for- 
eign market sales as follows: 


If we determine that it is appropriate to use annual weighted-aver- 
age home market prices * * * contemporaneous sales are sales in 


any month of the 12-month review period (or the sample months in 
the period if HM * * * sampling is applicable for that class or kind). 


Id. at 32 (emphasis supplied). See also Questionnaire at 39. Commerce 
maintains that the methodology used by Nippon was inconsistent with 
the above definition. 

In addition, Commerce asserts that if Nippon found the questionnaire 
instructions to be ambiguous, it should have complied with the direc- 
tions contained in the cover letters accompanying both the questionn- 
aire and the corrections by contacting Commerce with any questions. 
Defendant’s Brief at 35. Commerce also argues that the instructions 
could not have been unclear since all of the other respondents responded 
appropriately. See Final Results, 57 Fed. Reg. at 28,381. 

Commerce responds that it was not required to accept Nippon’s post- 
verification submission because it was untimely and unusable. Defen- 
dant’s Brief at 37-38. Commerce asserts that the submission by Nippon 
occurred after the deadlines imposed by Commerce’s regulations which 
state that it may accept information until “the earlier of the date of pub- 
lication of notice of preliminary results of review or 180 days after the 
date of publication of notice of initiation of the review.” 19 C.ER. 
§ 353.31(a)(i)(ii) (1992). Commerce also maintains that pursuant to its 
regulations, it does not accept unsolicited information. See 19 C.ER. 
§ 353.31(b)(2) (1992). Finally, Commerce states that it could not verify 
the data since it was submitted after the verification. Defendant’s Brief 
at 39. 
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Torrington and Federal-Mogul essentially support Commerce’s deci- 
sion to use BIA to determine Nippon’s antidumping margin rate. Memo- 
randum of The Torrington Company in Opposition to Plaintiff’s Motion 
for Judgment on the Agency Record at 10-16; Opposition of Federal-Mo- 
gul Corporation, Defendant-Intervenor, to Plaintiff's Motion for Judg- 
ment Upon the Agency Record at 8-16. 

Section 1677e(c) of Title 19, U.S.C., states that Commerce “shall, 
whenever a party or any other person refuses or is unable to produce 
information requested in a timely manner and in the form required, or 
otherwise significantly impedes an investigation, use the best informa- 
tion otherwise available.” In addition, Commerce’s regulations instruct 
the Secretary to use BIA whenever Commerce: 


(1) Does not receive a complete, accurate, and timely response to 
the Secretary’s request for factual information; or 

(2) Is unable to verify, within the time specified, the accuracy and 
completeness of the factual information submitted. 


19 C.FR. § 353.37(a) (1992). 

Emerson’s argument that Commerce improperly applied BIA 
because Nippon provided all requested information in the questionn- 
aire is without merit. This Court finds that Nippon’s failure to comply 
with the instructions in the questionnaire supports Commerce’s deci- 
sion to resort to use of BIA. 

The language of the questionnaire does not limit the reporting of 
home market sales to those months in which there were contempora- 
neous United States sales. The instructions required Nippon to report 
home market sales “in the following months of bearing and part types 
* * * corresponding to those bearings and part types sold in [Nippon’s] 
U.S. sales listing.” Questionnaire at 12 (emphasis added). The word 
“corresponding” refers to the bearings and part types of ESP sales 
rather than the months in which ESP sales were reported. The instruc- 
tions clearly require the respondent to report sales in the listed months 
for all bearings and part types that correspond to the bearings and part 
types reported for ESP sales. The instructions do not require the dates 
or months of the home market and U.S. sales to correspond. 

Furthermore, the fact that Commerce required a reporting of home 
market sales in all of the listed months is supported by the letter Com- 
merce sent to all interested parties dated August 1, 1991 concerning the 
methods Commerce proposed to use in the second administrative 
review. PR Document No. 10. In that letter Commerce stated the follow- 
ing: 

We intend to eliminate 90/60-day contemporaneous sales matching 
and instead use annual average FMVs where annual average FMVs 
are appropriate * * *. Annual average FMVs will only be used after 


we determine that home market prices are stable across the review 
period. 


Id. at 1-2. Therefore, Nippon’s use of the 90/60-day methodology and 
reporting of only contemporaneous sales was inconsistent with Com- 
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merce’s methodology. Furthermore, Nippon’s assertion that its 
responses were adequate for computing monthly averages is contrary to 
Commerce’s stated intention to use annual-weighted averages. While 
this Court finds that the questionnaire instructions were clear on its 
face, this letter further supports Commerce’s assertion that Nippon’s 
interpretation of the instructions was unreasonable. 

Nippon’s argument that even ifits interpretation were unreasonable, 
Commerce should not have resorted to use of BIA because the informa- 
tion was only marginally necessary is also without merit. The regula- 
tions direct Commerce to use BIA whenever it does not receive 
“complete” and “accurate” information. 19 C.F.R. § 353.37(a)(1) (1992). 
In addition, in Ansaldo Componenti, S.p.A. v. United States, 10 CIT 28, 
37, 628 F Supp. 198, 205 (1986), this court stated: “It is Commerce, not 
the respondent, that determines what information is to be provided for 
an administrative review.” This court further acknowledged: 


[Information sought in section 751 reviews may have a signifi- 
cance wholly independent from its proffered use, and respondents 
may be reluctant to share material they deem irrelevant to such 
reviews. However, the consequence of failing to provide adequate 
and timely information is to leave Commerce with no alternative 
but to proceed with its review relying upon the best information 
available. 


Ansaldo Componenti, 10 CIT at 38, 628 F. Supp. at 206. In Mitsubishi 
Heavy Indus., Ltd. v. United States, 17CIT__, 883 F Supp. 919 (1993), 
this court relied on Ansaldo in concluding that Commerce properly 
resorted to BIA after Mitsubishi failed to supply Commerce with data on 
sales between Mitsubishi dealers and end users. Citing Ansaldo, this 
court disapproved of Mitsubishi’s attempt to make “unilateral decisions 
concerning the necessity of information requested by Commerce.” 
17 CIT at ___, 833 F. Supp. at 925. Thus, even if the information 
requested seemed irrelevant to Nippon, the failure to provide Com- 
merce with the information justified the use of BIA. 

Finally, Commerce was justified in not accepting Nippon’s submis- 
sion on March 6, 1992. In its letter rejecting the late submission, Com- 
merce stated its reasoning as follows: 


Upon discovering the existence of unreported home market sales 
during the verification of NPBS, the verification team requested 
the company to provide information regarding the unreported 
sales. However, NPBS declined to provide this information and sug- 
gested that the verification team estimate the number of unre- 
ported sales from information already on the record. The 
verification team did not request any post-verification submission 
of data regarding these sales, and we are unable to use information 
that was not subject to verification for our calculations of the 
results of review. 


PR Document No. 657. 





108 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 39, SEPTEMBER 27, 1995 


Commerce’s regulations clearly state the time limits for submission of 
factual information as follows: 


[Submissions of factual information for the Secretary’s consider- 
ation shall be submitted not later than: 


% * * * * 


(ii) For the Secretary’s final results of an administrative review 
* * * the earlier of the date of publication of notice of preliminary 
results of review or 180 days after the date of publication of notice of 
initiation of the review; * * * 


(3) The Secretary will not consider in the final determination or 
the final results * * * any factual information submitted after the 
applicable time limit. 


19 C.ER. § 353.31(a)(1)(ii)(3) (1992). The submission by Nippon on 
March 6, 1992 occurred more than 180 days after the June 28, 1991 pub- 
lication of notice of the initiation of review. The fact that the submission 
was made prior to the preliminary determination published on March 
31, 1992 is irrelevant since the regulations state that the earlier date 
controls. In addition, while Commerce has the authority to request 
information pursuant to 19 C.FR. § 353.31(b) (1992), the regulations 
state that the Secretary “normally will not consider or retain in the 
record of the proceeding unsolicited questionnaire responses.” 19C.F.R. 
§ 353.31(b)(2) (1992). Commerce offered Nippon an opportunity to cor- 
rect the questionnaire and supply the missing information during veri- 
fication, and Nippon failed to do so. Commerce did not request any 
further information after the verification. Commerce, therefore, prop- 
erly rejected the submission as an unsolicited and untimely response. 
In general, this court has upheld Commerce’s rejection of untimely 
submitted factual information pursuant to 19 C.FR. § 353.31(a). See, 
e.g., NSK Lid. v. United States, 16 CIT 745, 750, 798 F. Supp. 721, 725 
(1992), aff'd, 996 F.2d 1236 (Fed. Cir. 1993); Asociacion Colombiana de 
Exportadores v. United States, 13 CIT 13, 28, 704 F. Supp. 1114, 1124 
(1989), aff'd, 901 F2d 1089 (Fed. Cir. 1990); Seattle Marine Fishing Sup- 
ply Co. v. United States, 12 CIT 60, 71, 679 F Supp. 1119, 1128 (1988). 
While Emerson is correct to assert that Commerce may request addi- 
tional information, Plaintiff's Brief at 22, Emerson’s argument that 
Commerce should have requested the information is inconsistent with 
Commerce’s broad discretion under the antidumping laws. This court 
has noted that “[t]he administering agency has great discretion in car- 
rying out the antidumping laws.” Seattle Marine, 12 CIT at 71, 679 F. 
Supp. at 1128. In Seattle Marine, the court rejected plaintiffs’ argument 
that Commerce should have accepted information submitted after dead- 
lines set by Commerce. The court found that where plaintiffs failed to 
respond fully in the questionnaires, Commerce properly refused to con- 
sider untimely filed responses and instead relied on BIA. Seattle Marine, 
12 CIT at 71, 679 F. Supp. at 1128. The court specifically addressed the 
plaintiffs’ assertions as follows: “The fact that plaintiffs are able to 
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determine for Commerce what constitutes a proper time for verifica- 
tion, what constitutes a ‘timely submission,’ and what should be 
accepted, despite the statute, is interesting, at best.” Jd. Similarly, 
Emerson’s contention in the present case that Commerce should have 
requested the information and, therefore, should accept an untimely fil- 
ing ignores the plain language of the regulations and the broad discre- 
tion of Commerce. Accordingly, this Court finds that Commerce’s 
rejection of the untimely and unsolicited submission was consistent 
with law. 

In sum, this Court finds that Commerce’s use of BIA is supported by 
substantial evidence and in accordance with law. 


2. Use of “All Others” Rate: 


Emerson asserts that even if Commerce was justified in using BIA, its 
determination of Nippon’s dumping margin as being 45.83% based 
upon the “all others” rate under the second-tier formula was improper. 
Emerson contends that Commerce should have calculated the margin 
based on the highest non-BIA rate for the second administrative review. 
Plaintiff’s Brief at 27. Emerson claims that the Court of Appeals for the 
Federal Circuit (“CAFC”) in Allied-Signal Aerospace Co. v. United 
States (“Allied-Signal I”), 996 F.2d 1185, 1190-91 (Fed. Cir. 1993), 
implied that the rate assignable for second-tier BIA would be the highest 
rate found for any company in these reviews. Emerson relies on the fol- 
lowing passage from Allied-Signal I to support its claim: 


The critical difference in BIA treatment under the first and second 
tiers lies in the range of LTFV margins subject to consideration as 
the best information available. Under the first tier, the ITA may 
consider the margin of any company involved in the prior LTFV 
investigation. Under the second tier, the ITA may only consider a 
particular firm’s own prior LTFV rate * * *. Although each tier 
requires the ITA to choose the higher of a certain LTFV rate and the 
highest review rate, the ITA has acknowledged that. in practice, 
‘generally the highest rate for any company from the less than fair 
value (LTFV) investigation’ is used for the best information avail- 
able under the first tier and that under the second tier, ‘generally the 
highest rate found for any company in these reviews’ is used. 56 Fed. 
Reg. 11179. 


996 F.2d at 1191 (emphasis added). Emerson calculates that the applica- 
ble rate under this approach would be 16.71% as opposed to 45.83%. 
Plaintiff’s Brief at 27. 

Emerson also contends that the two-tier system is merely a guideline, 
and that Commerce should have considered other factors in determin- 
ing the applicable rate. Plaintiff’s Brief at 27-30. In sum, Emerson 
maintains that Commerce did not consider Nippon’s cooperation with 
the investigation, and that the rate applied by Commerce was not repre- 
sentative of the actual margin because Commerce rejected all of the 
information supplied by Nippon in favor of total BIA and the “all oth- 
ers” rate. ; 
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Commerce responds that its methodology was consistent with the 
two-tier methodology described in Allied-Signal I. Commerce states 
that it applied the less adverse second-tier analysis to Nippon in arriving 
at the 45.83% rate. Commerce supports its decision to reject Nippon’s 
response completely by arguing that the use of only 20% of the home 
market sales would reward Nippon for its failure to report the requested 
information. Defendant’s Brief at 48. Commerce also rejects Emerson’s 
assertion that it should base FMV on constructed value rather than BIA 
because such an approach would permit a respondent whose actual sales 
information is more adverse than its constructed value information to 
dictate the results of the review by not responding to the home market 
sales portions of Commerce’s questionnaire. Id. at 50. 

Commerce also responds to the factors Emerson listed as relevant. Id. 
at 51-53. Commerce claims that Nippon’s cooperation was considered 
when Commerce chose to apply the second-tier BIA rate as opposed to 
the first-tier BIA rate that is used for uncooperative respondents. Com- 
merce dismisses Emerson’s claims that the missing data would not have 
produced more accurate calculations than the partial information as 
being pure speculation. Finally, Commerce asserts that it properly 
applied the “all others” rate from the less than fair value (“LTFV”) 
investigation that was used in the first administrative review. Com- 
merce contends that the BIA rule is a rule of adverse inference and, 
therefore, it properly presumed that Nippon would have supplied com- 
plete home market sales data if the result would have been a lower rate 
than the rate from the first administrative review. 

In the Final Results, Commerce made the following statement 
regarding the use of the second-tier BIA rate: 


When a company substantially cooperated with our requests for 
information including, in some cases, verification, but failed to pro- 
vide the information requested in a timely manner or in the form 
required, we use as BIA the higher of (1) the highest rate (including 
the “all others” rate) ever applicable to the firm for the same class 
or kind of merchandise from either the LTFV investigation or a 
prior administrative review; or (2) the highest calculated rate in 
this review for the class or kind of merchandise for any firm from 
the same country of origin. 

ok ok ok Bo k oo + 

* * * [Blecause NPBS attempted to submit some information, we 
applied the second tier of BIA as described above. For these final 
results, for NPBS that rate is 45.83 percent, which is the firm’s rate 
from the previous review. 

Final Results, 57 Fed. Reg. at 28,379. 

The approach adopted by Commerce was specifically sustained by the 
CAFC in Allied-Signal Aerospace Co. v. United States (“Allied-Signal 
II”), 28 F.3d 1188 (Fed. Cir. 1994). In that case, the court upheld Com- 
merce’s application of the “all others” rates from the LTFV investiga- 
tion even though the rates were higher than any rates calculated in the 
review period. Allied-Signal II, 28 F.3d at 1191. In Allied-Signal II the 
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plaintiffs’ arguments were identical to Emerson’s assertions. Allied- 
Signal argued that Commerce should have used either SNFA’s (a 
French manufacturer of customized aerospace bearings) own LTFV 
rate or the highest rate calculated in the administrative review. Similar 
to Nippon, SNFA did not have its own rate calculated in the prior LTFV 
investigation. Allied Signal relied on the same language from Allied- 
Signal I as Emerson to support its argument. The court, however, 
referred to Allied-Signal’s argument as “a poorly disguised attempt to 
reargue what has already been decided in Allied-Signal I.” Allied-Sig- 
nal II, 28 F.3d at 1190. The CAFC explained its reasons for rejecting 
Allied-Signal’s argument as follows: 


By taking a sentence in the opinion completely out of the context in 
which it was written, Allied-Signal distorts its meaning and pur- 
pose. The paragraph in Allied-Signal I upon which Allied-Signal 
relies is part of a general discussion comparing the two tiers of the 
ITA’s BIA methodology. In that discussion, we recognized that the 
basic distinction between the two tiers lies in subdivision (1) of each 
tier. In the first tier, subdivision (1) provides the highest of the 
LTFV rates found for any firm can be used. In contrast, subdivision 
(1) of the second tier limits the applicable LTFV rate to the firm’s 
own rate, assuming there is one. However, the latter subdivision con- 
tains an explicit provision instructing that ‘if the firm was not indi- 
vidually investigated,’ the ‘all others’ rate from the LTFV 
investigation is to be considered. The ITA’s inability to use the firm’s 
own rate thus does not mandate use of the highest rate calculated in 
the administrative review. 


Id. (emphasis added). Accordingly, this Court finds Emerson’s assertion 
that Commerce should not have used the “all others” rate without 
merit. Since Nippon was not individually investigated, Commerce 
appropriately used its discretion in applying the “all others” rate from 
the LTF'V investigation. 

This Court also agrees with Commerce that the factors listed by 
Emerson are not relevant to Commerce’s choice to use the “all others” 
rate. Commerce already considered Nippon’s cooperation with the 
investigation in its decision to apply second-tier BIA analysis as opposed 
to first-tier BIA analysis. Final Results, 57 Fed. Reg. at 28,379. More- 
over, whether or not the missing data would have produced more accu- 
rate results is pure speculation. In Allied-Signal I, the CAFC noted that 
“because Congress has ‘explicitly left a gap for the agency to fill’ in 
determining what constitutes the best information available, the ITA’s 
construction of the statute must be accorded considerable deference.” 
996 F.2d at 1191, quoting Chevron U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 843-44 (1984). Emerson’s argument 
that Commerce should have used other data to compute BIA misses the 
point that Commerce has broad discretion in determining what 
information to use once it establishes that the application of BIA is 
appropriate. The BIA scheme establishes a presumption that the high- 
est prior margins are the best information available. Allied-Signal I, 
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996 F.2d at 1191, citing Rhone Poulenc, Inc. v. United States, 899 F.2d 
1185 (Fed. Cir. 1990). This presumption may be rebutted by the respon- 
dent with evidence showing the actual margin to be less. Jd. Emerson 
did not produce evidence showing that Nippon’s actual margin would be 
less. Emerson merely speculates that if Nippon’s rate had been calcu- 
lated it would be less than the “all others” rate applied. Emerson relies 
on the rates calculated for the other companies that participated in the 
review to conclude that Nippon’s rate would be lower than 45.83%. 
Plaintiff’s Brief at 31-32. This argument was specifically rejected in 
Allied-Signal II where the CAFC upheld Commerce’s determination of 
the dumping margins for SNFA of 65.13% and 17.31% to sales of ball 
bearings and cylindrical roller bearings, respectively, where the highest 
rates calculated in the administrative review were 7.79% and 10.63%. 
Allied-Signal II, 28 F.3d at 1190-91. Therefore, Emerson’s reliance on 
the fact that the highest non-BIA rate calculated in these reviews is 
16.71% is misplaced. Commerce’s actions were consistent with the two- 
tier methodology upheld in Allied-Signal IT. 

Accordingly, this Court finds that Commerce’s use of the “all others” 
rate as BIA is supported by substantial evidence and in accordance with 


law. 
CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers in this action, finds that Commerce’s 


actions were in accordance with law and supported by substantial evi- 
dence. For the reasons stated above, the Final Results are affirmed and 
plaintiff's motion is denied in all respects. This case is hereby dismissed. 





: 
= 
— 
< 
Zz 
S] 
< 
Zz 
ra 
fe) 
e 
q 
SJ) 
fo) 
= 
5 
e 
oO 
a 
5 





$3]9q J0£aAu0d [etaysnpuy 
edurey, 


99900-01-06 
‘ON ywnog 
‘oo1-#6 “do dis 
‘pe6T ‘PI euNP “ST 
‘a “oul ‘sjonpolg 
[elaysnpuy yiaedurag 


LVS 


61 16 OL0F 


“8 
ST 16 OL0F 


9€L00-ZI-F6 


‘uy ‘sjonpoig 
[etaysnpuy yaadurag 


fT ‘Sraqpqeg 
S6/IE/8 
$9/969 





aSIGNVHOUAN 
GNV AULNG JO LHOd 





SISVd 





aTdH 





dassdssv 





‘ON LUNOOD 





AdLLNIVTd 





‘ON NOISIOdG 





SNOISIOAG NOLLVOIMISSVT) CaLOVaLSdy 











pS6L-OSZSI Wd “Udngsnid ‘po6ILe XO ‘Od 
s]usWINDO0q JO JUspuajUIadnS ‘oy ple 


(ON J0psoO oseyoing) 





(o1njeudsig SurzioyIny) 





(apoo voie Suipnyjour suoyd owheq) 





(2P0D dIZ ‘a1¥1§ ‘A1D) 





fof nok. <0 Ai (a1ep uonesdxo pied 11p91D) eee 
SRE SS SBERSRER ARES SSB TEE 








(ssoippe 399.1S) 





junosdy preDsayse JO VSIA [| 





(uty UorUD}}e/ssomppe [euONIppy) 





CO-CT TTT T TT ) mnosew usodsq ogo (] 


syUdUINDOG JO JUOpUDUTIOdNg oy) 0} aIqeAeg YooyD Cl (quud 10 adA} asea}qg) 





(awe jeuosiog 10 Auedwiod) 





usutAEg JO poy] 2SO0Y) Ds¥a]Ig 


‘adueyo 0} JOalqns oie pue Sul[puey pue o3e}sod sIsoWOp Je[NBoI opNyjou! Sool * 


¢ SI 19psO AW JO 1SOd [B10] OY, 


"(UBI910J $L°E9$) YOR2 OO" IS$ I 0-59000-£00-8Z0 N/S 
(€661) LI “IOA ‘SLUOdaY AGVUL TWNOILVNUALNI AO LUNOD ‘S'/N +Jo sardoo 


*(UB1910} 00 OPS) 4YO¥2 OOZES 1® I-16%00-000-80 N/S ‘(b661) 8Z ‘ON AWNTOA GNNOA ‘NILATING SWOLSND Jo sardos 


OSZZ-ZIS (Z0Z) SA9ps0 anOd xUy OF, ‘SuIMo]]OJ 9y) OW puas aseaid ‘Cay X a 


SGD yuapso snoA abseyD 
td 


WJO,] JOPIO suoHeVdyqng s}UsUINDOG JO JUapUdjUTIodNS 


I8LLx 


2@pod Burssed01g 4epuO 





Index 


Customs Bulletin and Decisions 
Vol. 29, No. 39, September 27, 1995 


U.S. Customs Service 


Treasury Decisions 


Cambodia and Vietnam removed from list of “non-entrant” 
countries; final rule; part 4, CR amended 
Customs broker’s licenses: 
Retraction of revocation notice: 
Matthew Adair, Lic. No. 11820 
Karen L. Blanchard, Lic. No. 10872 
Drawback decisions, synopses of: 
Manufacturers: 
PCE Chneinicah Oe 3 ae ee i Ss Re ot 
Tee CMs, Si te cet eae oe Oa Sue Mee hee = os caylee Ne 
Bush Boeke Alten. Tne eee eR 
Carters Varpraiay IN. hi i. 2G. aide Shs es 
Chraveow Cremiicar Ge, 85.0.5 520k... s Ue eng SRE 
Cytee Tritehriee Wie. 13.5 hg iss deo po cess. 
Eeterprise Frdaucts ©0. co. 3s wae i nbc hs ein 
Formosa-Plasties Corp.,U.SiA;. ..2 oi at ta eee ee 
Gener Motors: C0re : incu cced, «oad eenoe nak oe 
Goodyear Tire & Rubber Co., The 
PRIOR ERS a Ss ren So os han ee th ee ee 
Lubrizol Corp., The 
Lyondell Petrochemical Co. ..............5.....005: 
Menasha Corp., Poly Hi Solidur Div. ................. 
Merck & Co: Tea) 3.8 3 25 Bh oR CFLs... TE 
Minolta Advance Technology, Inc. ..................- 
Guten’ Gable Car. Ss). deca: ao i neowet 
Phulie Borris Ie: .. ssa) << Cidigas.a. GAS. 0s 2 Fain eee 
Puerto Rico Sun Oil Co. 
FRCUR TIRUOO IED oo ooo 3 tas luc ate batted sa 
Rohm and Haas Texas Inc: isc 066s. 3. ac eases ses 
Sandoz Agro Inc 
Phermal Reduction Coz)! .... da dscras ofSieaccc cag 
Troy Chemmeal. Corpo. 3: iis de... gas idee hohe 
Merchandise: 
Acrylates 
Acrylic acid 


Bis piperidine 
6-(T-butyl)-2,4-dimethy]l-3-chlorophenol 
Butyl isocyanate 


T.D. No. 


95-76 


95-74 
95-75 


95-70-A 
95-70-B,C 
95-70-D 
$5-70-E 
95-70-F 
95-70-G,H 
95-70-1 
95-70-I 
95-70-J 
95-70-K 
95-70-1 
95-70-L 
95-70-M,Q 
95-70-R 
95-70-N,O 
95-70-P 
95-70-S 
95-70-T 
95-70-2 
95-70-U 
95-70-V,W 
95-70-X 
95-70-Y 
95-70-Z 


95-70-C 
95-70-W 
95-70-C 
95-70-K 
95-70-A 
95-70-G 
95-70-H 


1 
2 
2 
2 
2 
3 
7 
3 
3 
3 


Owner wWnNOMh AAMNaIWMHIAIL & CLO -~I 





INDEX 


Drawback decisions, synopses of—continued: TD. No. 
Merchandise—continued: 
Cigarette filter rods 95-70-T 
Ethylene 95-70-A,I,M,Q 
Dichloride 95-70-I 
Fabric, greige 95-70-U 
Fragrance ingredients 95-70-D 
Lubricant 95-70-E 
Lubricating oil additive intermediate 95-70-L 
Magnesium ingot 95-70-Y 
Magnetites 95-70-E 
Neodymium fluoride 95-70-J 
Optical fiber 95-70-S 
Petroleum and petroleum derivatives 95-70-2 
Polybutene amine 95-70-F 
Polyethylene resin 95-70-R 
Polypropylene wax 95-70-P 
Propylene 95-70-A,Q,V 
Refinery grade 95-70-1 
Pyrmethy] alcohol 95-70-O 
Quinclorac 95-70-B 
Release, flow and charge agents 95-70-E 
Sodium azide 95-70-N 
1,2,4-trichlorobenzene 95-70-X 
Wettol products 95-70-B 
Foreign currencies: 
Daily rates for countries not on quarterly list for August 1995 95-72 
Variances from quarterly rates for August 1995 94-73 
UNESCO Cultural Property Convention signatory nations; final 
rule; part 12, CR amended 


~ 
on 
r WNRwWNNM 


KF OPNeE RADKHUINAAS 


— 
_ 


General Notices 


CardDock units; notice of issuance of final determination concerning country 
of origin 

Electrical raceways, country of origin; final determination 

Safety glasses, coutry of origin marking; receipt of domestic interested party 
petition; extension of comment period 


CUSTOMS RULINGS LETTERS 
Tariff classification: 
Modification: 
Combination line and cordless handset telephone 
Organizer/address books 
Thermoelectrical modules 
Proposed modification; solicitation of comments: 
Woman’s tank top 
Women’s woven blouses with detachable collars 
Proposed modification/revocation: 
Audio/video security systems and component thereof 
Proposed revocation; solicitation of comments: 
Electric window regulators 
Reversible jacket 
Proposed revocation withdrawn: 
Travel sheets 
Revocation: 
Tote bags 
Veltex perfect bows 





INDEX 


Proposed Rulemakings 
Philadelphia, Consolidated Port, name change; solicitation of comments; part 
101, CR amended 


Puget Sound, Washington, extension of port limits; solicitation of comments; 
part 101, CR amended 


U.S. Court of International Trade 


Slip Opinions 


Titanium Metals Corp. v. United States 
Hartz Mountain Corp. v. United States 
Emerson Power Transmission Corp. v. United States 


Slip Op. No. 
95-153 
95-154 
95-155 


Abstracted Decisions 


Decision No. 
Classification C95/64 





ORDERING OF BOUND VOLUMES 


Bound volumes of material originally published in the weekly Customs BULLETIN 
may be purchased from the Superintendent of Documents, U.S. Government 
Printing Office. Complete the order form supplied herewith and forward with correct 
payment directly to: New Orders, Superintendent of Documents, P.O. Box 371954, 
Pittsburgh, PA 15250-7954. 

Recently published bound volumes are noted below: 

Customs Bulletin, Bound Volume No. 28 (1994) 
U.S. Court of International Trade Reports, Vol. 17 (1993) 
U.S. G.P.O. 1995—387-567—-00057 























